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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.” Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in ‘the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 8—POST OFFICE DEPARTMENT 


(Letter from Hon. William Dawson, chairman, House Government 
Operations Committee, to the Postmaster General) 


NOVEMBER 19, 1956. 
ARTHUR SUMMERFIELD, 


Postmaster General, 
Post Office Department, 
Washington, D. C. 

Dear Mr. SumMMeERFIELD: In performance of its duties under the 
rules of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I, Rulemaking, December 20, 1956; 
Section IT, Adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiiuram L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE POST OFFICE DEPART- 
MENT BY THE EXECUTIVE AND LEGISLATIVE REORGANI- 
ZATION SUBCOMMITTEE OF THE HOUSE GOVERNMENT 
OPERATIONS COMMITTEE 


PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNATRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntrRopuctory Note 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency”? means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
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of example, the statutory and agency standards for the making of 
loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RULEMAKING 


What legislative or quasi-legislativ fe powe rs—often referred to as 
iiceieeetans your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act. Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through xm rule- 
making process followed as to— 
(a) Manner of collection of data for determination. 
(6) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(2) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules. 
1. Procedural rules. 
11. Substantive rules. 
m1. General statements of policy. 
1v. Interpretative rules. 

Statements of the general course and method by which functions are 
channeled and determined. 

vi. Rules relating to the availability of infor mation to the public and 
public access to or denial of matter contained in the agency’s files. 

vit. Rules relating to public property, including the use and disposi- 
tion of land. 

vit. Rules relating to the making of loans to public or private parties. 

1x. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other purposes. 

Rules or instructions relating to standards for negotiation of and 
the grant of contracts. 

x1. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
Rules of practice. 
xiit. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
6) Hearing. 
(c) Record “of the hearing. 
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In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions, 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? if so, please explain fully, 
giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does vour agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc—explain and specify? 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the years 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; o 

(b) Any matter relating to agency management or personnel; or 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(b) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Deseribe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promul- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
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exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 

12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit representative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) oo problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 





Il. ApsuDICATION 


What judicial or quasi-judicial powers: —often referred to as ad- 
sudic ation—does your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(6) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

2. To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the adininistration of the relevant act? Please set forth 
the statutory provisions. 

Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

a) Notice to parties. 

(6) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(q) Prehearing and pretrial conference and agreement. 

(h) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties. 
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(i) Discontinuance or dismissal of proceedings by agency 
action. 

(7) Consent orders. 

(k) Default adjudication. 

Proceedings in general between private parties in which the Govern- 
ma is not directly a party. 

11. Proceedings in general in which the Government directly is a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matier contained in the 
— ne ey’ s files. 

_ Decisions and/or opinions relating to public property, including 
the use and disposition of land. 

Decisions and/or opinions relating to the making of loans to public 
or oneal parties. 

v1. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 

Describe briefly, citing pertinent authority therefor, the pro- 
oulines or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

‘a) Written submission of views. 

(b) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a2) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving reasons for the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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9. What proportion of the adjudications made by your agency 
involve: 

(a) Any military, naval, or foreign affairs functions of the 
United States. 

(6) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, be nefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Is it the practice of your agency to accompany any adjudica- 
tion made after informal proceedings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
a the agency will consider as relevant? 

. Describe briefly, including pertinent references to your answers 
to a estion 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 

the facts de novo in any court. 

(b) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

What proportion of the adjudication by your agency falls within 
each of the categories set forth m question 11? Include reference to 
pertinent parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after. opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each adjudication function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion; please specify the statutory language 
involved. 

(ec) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

15. Under what circumstances does your agency find that time, the 
nature of the proceeding, and the public interest do not permit the 
agency to afford all interested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency. Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules and (6) matters 
to be decided in the partic ‘ular case? Does your agency follow case 
precedent in deciding matters within the second class? 

23. If the agency has trial examiners, how many examiner decisions 
were released celts 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proceedings during 1954, 1955, and the first 9 menihs of 1956? 

25. How many hearings were conducted direct|y by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence? 

(6) During the same period, how many trial examiner decisions were 
file d? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial examiner decisions after the filing of 
exce ptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before the agency prior to assignment 
to a trial examiuers. 

The average time the case was before the trial examiner in hear- 
nae ‘aia report. 
The average time the case was before the agency on review. 
Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1 
1956. 

(b) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 

(d) Give the division between the number granted and the number 
denied. 

31. To what extent does your agency follow the doctrine of stare 
decisis? Please indicate in what classes of cases you follow the doc- 


29. 


’ 
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trine and in what classes you do not and state the policy, if any, 
which determine your decision. Include references to your answers 
to question 22. 

In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


III. SepaRATION oF FUNCTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

Describe the extent to which the power required to be exercised 
by the chief executive officials are de ‘legated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6b) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(d) P reliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

In reviewing recommended or initial decisions of bearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its General Counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, Section 1004 (ce), shall 
not ‘‘be applicable in any manner to the agency or any member or 
ere of the body comprising the agency’”? 

What provision is made to furnish the final adjudicating official 
(a) With a complete record of the case, and (6) a precis of the views 
of opposing parties and of agency inv estigating and trial staff? 


IV. Inspection oF Recorps 


1. List the main categories of written submissions which are yolun- 
tarily filed with your agency. 

2. What categories ‘of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

What matters filed by persons are available for public inspection? 

4. What is the method OF practice of publicly announcing a filing 
of matters available for public inspection? 

What is the practice or method of making public information 
acc senile to interested members of the public? 

6. What procedure does the agency have for weet announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

Is the vote taken on actions before your agency available for 
— inspection? 
What matters filed with your agency are not available to the 


ls lie? Cite the st atutory provision and/or regulation relied upon 
in each case of withholding. 
9. List what categories of documents the agency believes should 


not be available for public inspection. On what authority? 


V. WorKLOAD AND STAFFING PATTERNS 


Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudie: tion powers. (Where the 
information requested in this section has been given in part above 
please mn ake a cross-reference. ) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the years 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5, State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 
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VI. Untrormity or ADMINISTRATIVE PROCEDURE 


Have you sought to make your agency’s procedures for rule- 
sid and for adjudication uniform with those of other agencies of 
the Government? 

. If so, describe briefly success attained and problems encountered. 

3. To what extent are the administrative functions of your agency 
performed pursuant to specific Statutory procedures having specific 
application only to your agency? 


VII. Ruxes ror ADMISSION TO PRACTICE AND FOR AVOIDANCE OF 
ConFuictT oF INTERESTS 


Describe your rules for admission to practice before your agency 
and for representation. 

Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
mess and employees. 

Have you sought to make your agency’s procedures in these 
Ms rs uniform with those of other agencies of the Government? 

4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From THE ADMINISTRATIVE PROCEDURE AcT 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act. 
2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Dectstions ArrecTInc AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
giving: 
Reference to particular agency function affected including refer- 
ence to pertinent part of this questionnaire, and 
2. Synopsis of court opinion, and 
Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 





POST OFFICE DEPARTMENT 


Answer of the Post Office Department to questionnaire on administrative 
organization, procedure, and practice submitted by the Executive and 
Legislative Reorganization Subcommittee of the House Government 
Operations Committee 

Post Orricr DrePpARTMENT, 
BurREAU OF THE GENERAL COUNSEL, 
Washington 25, D. C., January 28, 1957, 
Hon. Wituram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Re prese ntatives, Washington, Dd. CG 

Dear Mr. Cuairman: This has further reference to your letter 
requesting answers to the questionnaire on administrative organiza- 
tion, procedure, and practice. 

Herewith are 12 copies of the answers of the Post Office Department 
with respect to the questions under category I dealing with rule- 
making. 

Assembling this information has required a significant part of the 
working time of members of my staff and other officials of the Depart- 
ment. We cannot well devote our efforts exclusively to the question- 
naire, for to do so will require the neglect of our ordinary duties, 
We will do the very best we can on the remaining portion of the ques- 
tionnaire. At the present minute, I cannot promise when phase 2 of 
the questionnaire, namely, category II, will be completed. 

Sincerely yours, 
Ase McGrecor Gorr, 
General Counsel. 


POST OFFICE DEPARTMENT 
I. RuLeEMAKING 


GENERAL STATEMENT 


Since the enactment of the Administrative Procedure Act, the Post 
Office Department has continuously asserted that the rules and regula- 
tions issued by the Postmaster General fell within the exceptions to the 
rulemaking provisions of that act. Specifically, these rules and regu- 
lations fall within the exception of “any matter relating to agency 
management or personnel or to public property, loans, grants, benefits, 
or contracts,”’ in title 5, United States Code, section 1003. 

It has been the position of the Department that most, if not all, of 
the rules and regulations issued by it involve agency management or 
personnel or public property and contracts. 

The Department’s view has been concurred in, in part, by the De- 
partment of Justice. In a communication dated October 21, 1946, 
addressed to the Solicitor of the Post Office Department, George T. 
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Washington, Assistant Solicitor General, advised the Department as 
follows: 


I have noted the judicial decisions cited in your letter and which emphasize 
the proprietary interest of the Federal Government in the postal system. It is 
well known that the United States owns the post office properties and facilities, 
and that the postal deficits are met by appropriated funds. I concur in your 
opinion that rules issued by the Postmaster General to prescribe the rates, zones, 
weight limits, and similar conditions upon which mail service is rendered to the 
public involve only matters relating to public property, and are accordingly 
exempt from the provisions of section 4 of the Administrative Procedure Act. 


The Department’s position and the Assistant Attorney General’s 
ye are based on a number of decisions of the courts. In Searight 

. Stokes (3 How. 151, 169) which arose upon a compact between the 
U nited States and the State of Pennsylvania, in respect to the Cum- 
berland Road, which provided, among other things, that no = shall 
be received or collected for the passage of any wagon or carriage 
‘laden with the property of the United States,” the suauliedl arose 
whether a carriage e mployed in transporting the mails was one “laden 
with the property of the United States.” In the opinion of the Court, 
Chief Justice Taney stated: 

The United States have unquestionably a property in the mails. They are 
not mere common carriers, but a Government performing a high official duty in 
holding and guarding its own property as well as that of its citizens committed 
with its care; for a very large portion of the letters and packages conveyed on this 
road, especially during the session of Congress, consists of communications to or 
from the officers of the executive departments, or members of the legislature or 
public service, or in relation to matters of public concern. * * * We think that 
a carriage, whenever it is carrying the mails, is laden with the property of the 
United States within the true meaning of the compact. 

Similar findings may be found a re Debs (158 U. S. 583); Boeing 
Air Transport v. Farley (75 Fed. (2d) 765); Electric Bond and Share 
Company v. Se curities jeu BE siden Commission (92 Ked. 2d 580); 
United States vy. Atlantic Coast Line Railroad Company (215 Fed. 56); 
and Union Pacific Railroad Company v. United States (219 Fed. 427). 
In Boeing Air Transport, a v. Farley, supra, contracts for carrying 
airmail had been awarded the plaintiff by the Postmaster General. 
Thereafter, the Postmaster Sem ral ordered annulment of the contract. 
No notice of hearing was given. In its determination that the Post- 
master General should not be enjoined from enforcing his order, the 
court stated: 

The establishment of post offices and post roads and the handling of mail is 
a function of sovereignty conferred directly by the constitution. As was said 
by Chief Justice Mitchell in McCulloch v. Maryland (4 Wheat. 316, 417, 4 L. Exc 
579): ‘Take, for example, the power to establish post offices and post roads, This 
power is executed by the single act of making the establishment. But, from this 
has been inferred the power and duty of carrying the mail along the post road, 
from one post office to another.’”’ The United States, the refore, has a pre perty 
in the mails * * * and the Government has a direct interest in protecting the 
property it has in the transportation of the mails. 

In Electric Bond and Share Co. v. Securities and Exchange Commis- 
sion, supra, the court, in discussing the powers of Congress over the 
mails stated that the power is not limited to the protection of facilities 
of the mails and that ‘it may be exercised to prevent the use of the 
mails for purposes which it deems objectionable to sound public 
policy.” It further stated that this power properly may be regarded 
as being more comprehensive than that exercised over interstate 
commerce because the Government’s interest in the mails is proprie- 
tary as well as regulatory. 
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The purpose of section 4 of the Administrative Procedure Act, 
exemption from rulemaking, was clearly stated by Congressman 
Walter of the Committee on the Judiciary, House of Representatives, 


when, during the debates upon the Administrative Procedure Act, he 
stated: 


Section 4 deals with the very important subject of rulemaking. From it, 
however, are exempted: * * * Second, matters relating to agency management 
or personne! or to publie property, loans, grants, benefits, and contracts. * * * 
The exemption of proprietary matters is “included because in those cases the 
Government is in the position of an individual citizen and is concerned with its 
own property and funds (Congressional Record, May 24, 1946, p. 5755). 

The Attorney General in his memorandum to the heads of depart- 
ments and agencies under date of August 16, 1946, and later in his 
manual on the Administrative Procedure Act, page 27, states as 
follows: 


Public property.—This embraces rules issued by an agency with respect to real 
or personnel property or by the United States or by any agency of the United 
States. Thus, the making of rules relating to the public domain, i. e., the sale 
or lease of public lands or of mineral, timber, or grazing rights in such lands, is 
exempt from the requirements of section 4. * * * The term “public property” 
includes property held by the United States in trust or as guardian; e. g., Indian 
property (H. Rept., p. 23; 8. Doc., p. 257). 

The Department’s position has been challenged in the Federal 
courts only twice since 1946. In each instance the challenge was 
directed at Postmaster General’s action in establishing rates for 
parcel post. 

In Spiegel, Ine. v. U. S. (116 Fed. ek 67), the court stated: 


2% 


The Administrative Procedure Act (5 U. S. C. A., sec. 1001 et seq.) does 
not apply to proceedings of the Postmaster Gener al in fixing parcel post rates. 


In Doehla Greeting Cards, Inc. v. Summerfield (116 Fed. Supp. 68), 
the court stated: 


The hearing provisions of the Administrative Procedure Act * * * do not 
apply as mail rates are within the second exception, ‘‘any matter relating to 
agency Management or personnel or to public property, loans, grants, benefits, 
or contracts.” 

Many of the functions of the Department involve contracts. For 
example, the money order fear eee se are matters of a contractual 
nature between the remitter, the payee, and the Department. The 
transaction is one both satan ary and contractual in nature. To 
the same general effect are the public services of registered, certified, 
insured, and ec. o. d. mail, and the special delivery service. 

In addition, the rules and regulations of the Department relating to 
international mail are exempt from the rulemaking provisions of the 
Administrative Procedure Act because they in fact involve foreign 
affairs functions. 

When the Department does give public notice of proposed rule- 
making and invite public participation in the formulation of rules, 
it is a voluntary compliance with the Administrative Procedure Act. 
As will more fully a ‘ppear in the answers to the committee’s question- 
naire, particularly in answer to question 6 (@), the Department has 
and intends to continue to invite public participation in formulating 
rules and regulations when time and the character of the action 
proposed permits. 

Our answers to the questionnaire must be considered in the light of 
the foregoing. 
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Answer to question 1 


The many laws enacted by Congress governing the operation of the 
postal service in addition to granting authority to perform executive 
functions, grant authority to prescribe “rules” or “regulations’’ or 
“direct”? the manner in which the laws shall be executed and the 
function covered thereby performed. In the answer to this question 
No. 1, we devote ourselves exclusively to those laws which authorize 
the Postmaster General or other official to issue “rules” or “regula- 
tions” or “rules and regulations.’’ We exclude any reference to those 
laws which authorize the Postmaster General to prescribe forms for 
the reporting on fiscal matters or those laws which authorize him to 
act or not to act in his discretion. 

There follows, in response to question No. 1, statutory references 
and brief descriptions of each law authorizing the Postmaster General 
to issue rules or regulations. In each case, it may be assumed by the 
committee that the authority is in the Postmaster General. The 
authority to issue regulations is exercised by either the Postmaster 
General or the Deputy Postmaster General and all regulations of the 
public and amendments thereto are published over their signatures in 
chapters 1 and 2 of the Postal Manual and in the Federal Register. 
(Chs. 1 and 2 of the Postal Manual marked “Exhibit 1” are available 
in the committee files.) 


Section 153, title 39, United States Code: This section authorizes the estab- 
lishment of experimental (village) mail delivery service under regulations pre- 
scribed by the Postmaster General. 

Section 158, title 39, United States Code: This section authorizes the Post- 
master General to establish branch post offices and prescribe rules and regulations 
for the government thereof. 

Sections 167, 168, 169, 170, title 39, United States Code: These sections of law 
deal with the establishment and management of the special delivery service. The 
Postmaster General is authorized to prescribe suitable regulations for the per- 
formance of this service. 

Section 196, title 39, United States Code: This section authorizes rural carriers 
to carry merchandise for hire for postal patrons residing on their routes under 
regulations prescribed by the Postmaster General. 

Section 212, title 39, United States Code: This section authorizes the purchase 
and maintenance of community boxes for rural mail patrons and authorizes the 
issuance of regulations by the Postmaster General. 

Section 213, title 39, United States Code: This section deals with the seniority 
status of rural mail carriers. The status of carriers is based upon regulations of 
the Post Office Department. 

Section 231, title 39, United States Code: This section authorizes the Post- 
master General to prescribe by regulation an affidavit form to be used by pub- 
lishers or news agents with respect to the distribution of second-class mail. 

Section 239, title 39, United States Code: This section authorizes the Post- 
master General and the Secretary of Treasury to issue regulations for the collection 
customs’ duties on printed matter other than books received from foreign countries. 

Section 244, title 39, United States Code: This section authorizes the Post- 
master General to establish by regulation the insured mail service. 

Section 245c, title 39, United States Code: This section authorizes the Post- 
master General by regulation to prescribe and collect an additional fee of 20 cents 
for the delivery of domestic registered, insured or c. 0. d. mail, the delivery of 
which is restricted to the addressee only. 

Section 246c, title 39, United States Code: This section authorizes the Post- 
master General to prescribe by regulation the fees to be paid with respect to 
registered, insured, and c. o. d. mail, special delivery mail, special handling service, 
issuance of money orders, and other special services. 

Section 249, title 39, United States Code: This section authorizes the Post- 
master General to prescribe suitable regulations with the implementation of the 
congressional direction with respect to marks and enclosures which may be placed 
in or upon second-, third-, and fourth-class mail. 
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Section 250, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations governing the manner of wrapping and 
securing packages of mail matter not charged with first-class postage. 

Section 260a, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations prescribing fees to be paid for certificates 
which constitute evidence of mailing. 

Section 261, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations prescribing for the disposition of undeliverable 
parcels containing perishable matter. 

Section 273, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations governing the collection of postage and the 
delivery of mail without the use of postage stamps. 

Section 275, title 39, United States Code: This section authorizes the Post- 
master General to prescribe the form and design and denominations of postage-due 
stamps and to gutheetise the sale thereof for philatelic purposes. 

Section 278a, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations for the forwarding or return to sender of 
undeliverable second-, third-, and fourth-class mail. 

Section 278b, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations for the notification of senders of undeliver- 
able second-, third-, or fourth-class mail. 

Section 280, title 39, United States Code: This section authorizes the Post- 
master General to provide by regulation for transmitting unpaid and duly certified 
letters of members of the Armed Forces to their destination. 

Section 281, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the transmission through the 
mails of private mailing cards. 

Section 283, title 39, United States Code: This section authorizes the Post- 
master General to prescribe ‘‘conditions” with respect to the furnishing of 
evidence justifying preferential postage returns to religious, educational, scientific 
and other similar organizations. 

Section 285, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the collection and accounting for 
postage on second-class mail. 

Section 289a, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations governing the registration of news agents 
representing publishers of second-class publications. 

Section 290a-1, title 39, United States Code: This section authorizes the 
Postmaster General to issue regulations for the issuance of bulk mailing permits 
for third-class matter. 

Section 29la, title 39, United States Code: This section authorizes the Post- 
master General to prescribe the quantities of metered permit mail of the third 
class which may be mailed at the rate prescribed by law. 

Section 291b, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations with respect to the mailing at the rate 
prescribed by law of publications containing 24 pages or more, commonly known 
as controlled of circulation publications. This section also authorizes the Post- 
master General to prescribe regulations with respect to the furnishing of evidence 
entitling public libraries to the preferred book rate. 

Section 293c, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations with respect to the transmission, at the 
rates provided by law, of magazines and other publications for the blind. 

Section 295, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations for the collection of revenue and for 
facilitating the handling of quantities of identical pieces of third- and fourth-class 
mail to which postage stamps are not affixed. 

Section 302a, title 39 United States Code: This section authorizes the Post- 
master General to prescribe reguiations designating ‘“‘small’”’ articles that may be 
transmitted through the mails at the rate prescribed in this section. 

Section 303, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations concerning the acceptance for mailing 
without prepayment of postage of business reply cards and letters. 

Section 321i, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations concerning the procuring and accounting 
of penalty envelopes by agencies of Government and governing the payment of 
postage on official mail matter of the agencies of Government. 
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Section 325, title 39, United States Code: This section provides that the Con- 
gressional Record or parts thereof may be mailed by the Members of Congress 
under their frank under regulations prescribed ty the Postmaster General. 

Section 329, title 39, United States Code: This section provides for the trans- 
mission through the mails by Members of Congress under their frank of seed and 
reports from the Department of Agriculture under regulations prescribed by the 
Postmaster General. 

Section 330, title 39, United States Code: This section authorizes the trans- 
mission without prepayment of postage of correspondence and bulletins in fur- 
therance of the purposes of section 341 and 348 of title 7 under regulations pre- 
scribed by the Postmaster General. 

Section 331, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations concerning vhe transmission through the 
mails without prepayment of postage of certain matter for the use of the blind. 
It also provides for the issuance of regulations by the Postmaster General for the 
transmission through the mails at a specified rate of volumes of the Holy Scrip- 
tures for use by the blind. It also provides for the issuance of regulations con- 
cerning the transmission through the mails at the rate prescribed of reproducers 
for sound reproduction records for the blind. It alse provides for the issuance of 
regulations for the transmission of Braille writers. 

Section 336, ticle 39, United States Code: This section provides for the trans- 
mission through the mails without prepayment of postage of correspondence of 
members of the Diplomatic Corps representing the countries of the Pan American 
Postal Union under regulations prescribed by the Postmaster General. 

Section 356, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations with respect to the transmission through the 
mails of postal cards with stamps yrinted or impressed thereon. 

Section 358, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the issuance of letter sheet and 
double post cards and double envelopes. 

Section 358a, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the transmission through the mails 
at the rate prescribed by law of private mailing or post cards. 

Section 363, title 39, United States Code: This section authorizes the Post- 
master General to prescribe rules governing the sale of postage stamps and stamped 
envelopes at a discount to designated agents. 

Section 365, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the use of precanceled posta 
stamps. 

Section 368, title 39, United States Code: This section authorizes the Post- 
master General to issue rules and regulations governing the issuance of permits 
for special cancellation stamps or postmarking dyes. 

Section 370, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations regarding the issuance of permits to persons 
using Government stamped envelopes and Government post cards to deface the 
postage stamps thereon. 

Section 381, title 39, United States Code: This section authorizes the Post- 
master General to prescribe rules governing the use of registered mail. 

Section 384a, title 39, United States Code: This section also authorizes the 
Postmaster General to issue rules and regulations concerning the registry system. 

Section 387, title 39, United States Code: This section authorizes the Post- 
master General to prescribe rules for determining upon what part of declared value 
of registered mail in excess of the maximum indemnity covered by the registry or 
insurance fee and additionai fee shall be based. 

Section 406, title 39, United States Code: This section authorizes the Post- 
master General to issue rules and regulations concerning the return to senders of 
undelivered mail. 

Section 411, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations providing for the disposition of printed matter 
not called for by the party addressed. 

Section 434, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations relating to the readjustment of compen- 
sation of star route and other contractors transporting mail. 

Section 465, title 39, United States Code: This section authorizes the Post- 
master General to make rules and regulations necessary to carry out the laws 
with respect to the movement of mail by air. ” 
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Section 475, title 39, United States Code: This section authorizes the Post- 
master General to issue rules and regulations not inconsistent with the Civil 
Aeronautics Act of 1938, which may be necessary for the safe and expeditious 
transportation by air of mail matter weighing in excess of 8 ounces. 

Section 711, title 39, United States Code: This section authorizes the Post- 
master General to establish and maintain a money order system under such 
rules and regulations as he deems expedient. 

Section 722, title 39, United States Code: This section grants the Postmaster 
General authority to make all needful regulations for the establishment of the 
money order system. 

Section 727, title 39, United States Code: This section authorizes the Post- 
master General to prescribe regulations concerning the payment of money orders. 

Section 768, title 39, United States Code: The Postmaster General is authorized 
from time to time to make rules and regulations with respect to the deposits in 
and withdrawals from the Postal Savings System. 

Section 771, title 39, United States Code: This section authorizes the Post- 
master General to issue regulations concerning the destruction and disposition of 
certain postal savings certificates. 

Section 1036, title 39, United States Code: This section authorizes the Post- 
master General to issue such regulations as may be necessary for the administra- 
tion of sections 901-1037, title 39, United States Code. 

Section 22, title 5, United States Code: This section authorizes the head of each 
department to prescribe regulations not inconsistent with the law for the govern- 
ment of his own department, the conduct of his officers and clerks, the distribution 
and performance of business, and the custody, use, and preservation of records, 
papers, and property. 

Section 383, title 5, United States Code: This section authorizes the Postmaster 
General to prescribe rules for the government of his department in ascertaining 
whether fines, penalties, forfeitures, disabilities, or other alleged liabilities should 
be remitted. 

Section 718b, title 16, United States Code: This section authorizes the Post- 
master General to prescribe regulations concerning the issuance and sale by the 
Department of migratory bird stamps. 

Section 1463, title 18, United States Code: This section provides fine and 
imprisonment for the mailing of indecent matter on wrappers or envelopes and 
provides that such matter shall be withdrawn from the mails under such regula- 
tions as the Postmaster General prescribes. 

Section 1715, title 18, United States Code: This section authorizes the con- 
veyance of pistols, revolvers, and firearms, capable of being coneealed on the 
person, to certain designated individuals under regulations prescribed by the 
Postinaster General. 

Section 1716, title 18, United States Code: This section authorizes the Post- 
inaster General to issue rules and regulations permitting the transmission in the 
mails of certain articles not outwardly or of their own force dangerous to life, 
health or property. 

Section 1718, title 18, United States Code: This section prohibits libelous matter 
on wrappers or envelopes and provides that such shall not be conveyed in the 
mails and that they shall be withdrawn from the mails under such regulations as 
the Postmaster General may prescribe. 

Section 485, title 49, United States Code: This section authorizes the Post- 
master General to make rules and regulations as may be necessary for the safe 
and expeditious carriage of mail by aircraft. 


Three sections of title 18, United States Code, provide fine and 
imprisonment for violations of the regulations of the Department. 
Those sections of the code are: 


Section 1711, title 18, United States Code: This section provides fine and 
imprisonment for employees who refuse to remit or deposit funds as required 
by law or regulations of the Department. 

Section 1712, title 18, United States Code: This section provides fine and 
imprisonment for employees who fail to account for funds or property as re- 
quired by law or regulations of the Department. 

Section 1721, title 18, United States Code: This section provides penalties of 
fine or imprisonment for the sale or disposal of postage stamps by employees 
other than as provided by law or the regulations of the Department. 
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Answer to question 2 


While many of the sections of law set forth in the answer to ques- 
tion No. 1 grant broad authority to the Postmaster General to issue 
rules and regulations, the only sections that appear to be an absolute 
grant of authority are title 5, United States Code, sections 22, 372, 
and title 39, United States Code, section 246 (f). Those sections read 
as follows: 


Section 22, title 5, United States Code: Departmental regulations. The head 
of each department is authorized to prescribe regulations, not inconsistent with 
law, for the government of his department, the conduct of its officers and clerks, 
the distribution and performance of its business, and the custody, use and pres- 
ervation of the records, papers, and property appertaining to it (R. S. sec. 161). 

Section 372, title 5, United States Code: Postal arrangements with foreign coun- 
tries. For the purpose of making better postal arrangements with foreign coun- 
tries, or to counteract their adverse measures affecting our postal intercourse 
with them, the Postmaster General, by and with the advice and consent of the 
President, may negotiate and conclude postal treaties or conventions, and may 
reduce or increase the rates of postage or other charges on mail matter conveyed 
between the United States and foreign countries: Provided, That the decisions 
of the Postmaster General construing or interpreting the provisions of anv treaty 
or convention which has been or may be negotiated and concluded shall, if ap- 
proved by the President, be final and conclusive upon all officers of the United 
States. (As amended June 12, 1934, ch. 473, 48 Stat. 943.) 

Section 246f, title 39, United States Code: Fees for special services; regulations 
by Postmaster General; effect: 

(a) The Postmaster General is authorized to prescribe by regulation from time 
to time the fees which shall be charged by the postal service— 

(1) For the registry of mail matter; 

(2) For the insurance of mail matter, or other indemnification of senders 
thereof for articles damaged or lost; 

(3) for securing a signed receipt upon the delivery of registered or insured 
mail matter and returning such receipt to sender; 

(4) for collect-on-delivery service; 

(5) for special-delivery service; 

(6) for special-handling service; 

(7) for the issuance of money orders; 

(8) for notice to publishers of undeliverable second-class mail, for notice 
of change of address, and for notice to addressee or sender of undeliverable 
third- or fourth-class matter, or of undeliverable second-class matter mailed 
at the transient rate. 

(b) Regulations issued by the Postmaster General under subsection (a) of this 
section shall, to the extent prescribed therein, supersede existing laws, regula- 
tions, and orders governing the fees for the services covered thereby (October 30, 
1951, ch. 631, title I, sec. 12, 65 Stat. 676). 


Answer to question 3 
I. PROCEDURAL RULES 


(a) The general public, large mailers, and other business concerns 
are invited to make suggestions concerning our rules and regulations 
and frequently do so. "These suggestions, plus day by day experience 
of officials and employees of the “Department and its field service, are 
the source of information upon which determinations regarding the 
issuance of new rules and regulations or amendment of old rules and 
regulations are based. The public is invited at all times to comment 
and make suggestions regarding the manner of operating the postal 
service. 

(6) Our rules and regulations are not subject to the rulemaking 
provisions of the Administrative Procedure Act, therefore, no notice 
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is required to be given to interested parties in the formulating of 
rules and regulations. However, as evidenced by the general state- 
ment preceding question No. 1 and our answer to question 6 (a), we 
do frequently mvite the public and interested parties to comment on 
proposed procedures and rules and regulations of the Department. 

(c) No hearings have ever been held. The public and interested 
parties are invited to make their submissions in writing to an official 
of the Department who is named in the notice which 1s published in 
the Federal Register. 

(d) When adopted, rules and regulations are published in the 
Federal Register and the Postal Manual. They are not accompanied 
by an explanation of the reasons for their adoption. When the 
public is invited to comment on proposed rules and regulations, there 
is published with the proposed rule a brief explanation of what is to 
be accomplished by the proposed rule and regulation. Frequently 
press releases are issued explaining further the intent and reason for 
the rules and regulations. 

(e) Rules and regulations are published in the Federal Register and 
codified annually in title 39, Code of Federal Regulations. Matters 
of great urgency are published in the Postal Bulletin which is now 
issued once each week. Copies of the Postal Bulletin go to every 
post office in the United States, its Territories, and possessions, and 
to every major postal installation. In addition, there are many 
individual subscribers to this publication. Press releases announcing 
the rules and regulations are also frequently used. 


Il. SUBSTANTIVE RULES 


The answers with respect to category 1 are equally applicable to 
substantive rules. 


III. GENERAL STATEMENTS OF POLICY 


Policy is reflected in the rules and regulations issued by the Depart- 
ment, The answers with respect to category 1 are equally applicable 
to this category. 

IV. INTERPRETIVE RULES 


The answers to category 1 are equally applicable to this category. 

Typical of the interpretive rules and regulations issued by the 
Department are those set forth by the Postal Manual, chapter 1, 
part 152, and title 39, Code of Federal Regulations, subchapter E, 
part 42. They deal with the monopoly of the Post Office Department 
over the transportation of letters. A more detailed statement of 
these rules and regulations is set forth in pamphlet form entitled 
‘Restrictions on Transportation of Letters.’ This letter pamphlet is 
dispatched to persons presenting questions on this subject matter 
when the answers to those questions are clearly set forth therein. 
(Copy of this pamphlet, marked “Exhibit 2,” is available in the 
committee’s files.) 
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V. STATEMENTS OF THE GENERAL COURSE AND METHOD BY WHICH 
FUNCTIONS ARE CHANNELED AND DETERMINED 


The answers to category 1 are applicable to this category. In 
addition, chapter 8 of the Postal Manual contains a detailed statement 
of the postal organization, the sphere of activity of departmental offi- 
cials and regional directors and delegations of authority. A summary 
of this ¢ hapte r is published annually i in the United States Governme nt 
Organization Manual. This manual, published by the Federal Regis- 
ter Division of the General Services Administration, is a special edition 
of the Federal Register. As each new delegation of authority is issued 
by the Postmaster General, the delegation order is published under 
the notice section of the Federal Register and in the Postal Bulletin. 


VI. RULES RELATING TO THE AVAILABILITY OF INFORMATION TO THE 
PUBLIC AND PUBLIC ACCESS TO OR DENIAL OF MATTER CONTAINED 
IN THE AGENCIES’ FILES 


In general the answers to category 1 are applicable to this category. 
Parts 114.3 and 114.4, Postal Manual (copy in committee files), 
contains the rules and regulations of the Department concerning access 
to the records and information. Except as noted below, these rules 
were published in the Federal Register of October 20, 1954. They 
were accompanied by a notice inviting the public to comment on these 
rules and regulations prior to November 20, 1954. There is no record 
of any comment having been received with respect to them. They 

became final on December 1, 1954. 

The only changes made in these rules and regulations since then 
were to strike the words “confidential” and ‘confidential matter’’ 
wherever they appear and to substitute therefor the words “‘privileged’’ 
and “privileged matter.” Additions were made by adding part 114.45, 
which instructed employees in the manner in which they should ¢ omply 
with a summons or subpena. 

Neither of these changes was made after notice to the public for 
hearing. 


VII. RULES RELATING TO PUBLIC PROPERTY, INCLUDING THE USE AND 
DISPOSITION OF LAND 


The Post Office Department has a proprietary interest in the mails. 
Rules and regulations made with respect to public property are exempt 
from the rulemaking provisions of the Administrative Procedure Act. 
The Department does publish its rules and regulations with respect to 
public property. At one and the same time, however, these rules are 
substantive rules, interpretive rules, and procedural rules. In gen- 
eral, the answers to category 1 are equally applicable here. 


VIII. RULES RELATING TO THE MAKING OF LOANS TO PUBLIC OR PRIVATE 
PARTIES 


There is no such activity in the Post Office Department. 
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IX. RULES RELATING TO THE MAKING OF GRANTS OF PUBLIC FUNDS TO 
PRIVATE OR PUBLIC PARTIES FOR REHABILITATION, EDUCATIONAL, 
AND OTHER PURPOSES 


There is no such activity in the Post Office Department. 


X. RULES OR INSTRUCTIONS RELATING TO STANDARDS FOR NEGOTIATION 
OF AND THE GRANTING OF CONTRACTS 


In general, the answers with respect to category 1 are applicable to 
this category. Delegations of authority with respect to this category 
are published in the Federal Register. Procedures with respect to 
letting highways and water route contracts for mail transportation also 
are published in the Federal Register. Published advertisement for 
these services include rules and instructions falling within this category 
In addition, the Department has internal instructions regarding mail- 
transportation contracts in the form of a regional circular and in its 
Postal Manual. In the case of procurement contracts, the Depart- 
ment is required to follow the normal statutory requirements, as well 
as those imposed by General Services Administration on civilian agen- 
cies generally. Internal instructions on procurement contracts are 
also found in the Postal Manual. 


XI. PRACTICE MANUALS FOR FIELD OR OTHER AGENCY PERSONNEL 
EXPLAINING THE LAW ADMINISTERED OR THE AGENCIES’ POLICIES 
THEREIN 


The rules and regulations falling in this category fall within the 
internal management exception of the Administrative Procedure Act. 
We do not give public notice or hold public hearings with respect to 
instructions to the field organization concerning the manner in which 
they should perform the postal function except in those areas where 
the instruction grants a benefit to, places a burden upon or prescribes a 
course of conduct to be observed by the mailing public. In this latter 
case, the rules and regulations are considered as falling within cate- 
gories 1 and 2. 

The instructions and rules and regulations for the field organization 
are published in chapters 3 through 8 of the Postal Manual. Soon to 
be issued is a regional manual. 

In addition to the Postal Manual, general instructions applicable 
for limited durations are published in regional circular letters. 


XII. RULES OR PRACTICE 


Generally, the answers to category 1 apply to this category. Our 
rules of practice are published in the Federal Register and codified in 
title 39, Code of Federal Regulations, parts 201 and 202. 


XIII. RULES RELATING TO AGENCY MANAGEMENT, ORGANIZATION, AND 
PERSONNEL 


These rules are not within the rulemaking provisions of the Admin- 
istrative Procedure Act. All rules and regulations concerning internal 
management and personnel are published in chapters 3 to 8, Postal 
Manual. Rules concerning the organization of the Post Office Depart- 
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ment are published in chapter 8 of the Postal Manual and a summary 
thereof appears in the United States Government Organization 
Manual, published annually by the Federal Register Division of the 
General Services Administration. 


Answer to question 4 


There are no specific statutory provisions which require the Post 
Office Department to give notice of hearing, hearing, and maintain 
a record of the hearing in connection with the issuance of its rules and 
regulations. 


Answer to question 5 


We believe that the answer to question No. 3 adequately covers this 
uestion. We repeat, however, that when time and the character of 
the action to be taken permits, we do publish rules in the Federal 
Register and allow periods up to 30 days within which the public may 
submit written comments. No particular form is prescribed for the 
written comments. Oral submissions via the conference method would 
not be desirable. There being no formal proceeding, there are no pro- 
visions for intervention, consolidation of proceedings, initial or recom- 
mended decisions, or appeals. 


Answer to question 6 


(a) As indicated in the general statement preceding question 1, the 
regulations of the Department fall within the exceptions to the rule- 
making provisions of the Administrative Procedure Act. However, 
the Department has in a number of instances voluntarily complied 
with the rulemaking provisions. The instances are set forth below: 

1. Postal Manual.—In the fall of 1954, the Department completed 
a part of its program for modernizing the saiibauees by revising 
its regulations and instructions for the guidance of the public in con- 
ducting its business with the Post Office Department. The proposed 
revised regulations were published in the Federal Register and a notice 
appearing in the Federal Register of October 20, 1954, invited the 
public to submit written data, views or arguments with respect to the 
proposed regulations prior to November 20, 1954. 

This action followed a determination by the Department that while 
its rules and regulations were not subject to the rulemaking provisions 
of the Administrative Procedure Act, it would voluntarily comply with 
those provisions where time and the character of the action to be 
taken permitted. In this particular instance, the revised regulations 
consolidated and reconciled conflicting, overlapping and duplicated 
matter which appeared prior to that time in the old Postal Manual, 
Postal Laws and Regulations, Postal Guide and Code of Federal Regu- 
lations. It was recognized that in compiling the revision from so many 
sources, errors of omission and commission might be made. To aid in 
correcting unintentional errors, public comment was sought. 

2. Certified mail——In February 1955, the Department proposed to 
introduce a new service to the public called certified mail. Being 
a new service, public views were sought. The proposed regulations 
were published in the Federal Register of February 19, 1955, and 
public comment solicited prior to March 21, 1955. 
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3. Combination mailings—In November 1955, in response to many 
suggestions, the Department proposed to revise its regulations to pro- 
vide a more convenient method for mailing two classes of mail together. 
It issued new regulations to become effective immediately so that the 
improved methods would be available to the mailing public for the 
Christmas season. However, the public was invited to comment and 
make suggestions for change prior to January 15, 1956, by a notice 
which appeared in the November 26, 1955, issue of the Federal 
Register. 

4. Postage meters —In April 1956, the Department proposed to 
revise its regulations concerning construction and design of postage 
meters. ‘To the end that all manufacturers be advised with respect 
to the Department’s regulations and to secure possible suggestions for 
improvement from manufacturers heretofore not engaged in making 
these meters, the public was invited to submit comments on the 
regulations prior to May 15, 1956. The notice inviting public 
comments appeared in the Federal Register of April 11, 1956. 

5. Parcels subject to postal inspection —In August 1956, the Depart- 
ment proposed to revise its regulations which required endorsements 
on parcels of the third and fourth class, authorizing their opening 
for postal inspection. A notice inviting public comment with respect 
to the proposed regulations was published in the Federal Register on 
August 18, 1956. Comments were invited prior to September 15, 
1956. 

Fees for insured mail.—In August 1956, the Department proposed 
to revise the fee structure for insured mail. In line with its deter- 
mination to seek public comment where time and the character of 
the action permitted, the proposed fee structure was printed in the 
Federal Register on August 25, 1956. Public comment was requested 
prior to September 22, 1956. 

Bulk mailing of second- and third-class matter —In November 
1956, the Department proposed to revise its regulations on bulk 
mailing. These proposed regulations were published in the Federal 
Register on November 21, 1956. The public was invited to comment 
prior to September 15, 1956. 

(6) There is no such statute. 


Answer to question 7 


The Post Office Department is constantly alert to the need of the 
public to know how it can efficiently and effectively use the services 
offered by the Department. As conditions change, rules and regula- 
tions change. Many of the ¢ hanges in rules and regulations are based 
upon the Depar tment’s experience and are made on the Department’s 
own initiative. Other changes are made after receipt of suggestions 
from the public. 

Our regulations falling within the exceptions to the rulemaking 
provisions of the Administrative Procedure Act, the granting of public 
participation is voluntary. We adhere to the procedure of giving pub- 
lic notice and inviting public comment when time and the character of 
the proposed action permits. 
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Answer to question 8 


Part 115, Postal Manual, also published in title 39, Code of Federal 
Regulations, section 5.1, advises the public how it may lodge a com- 
plaint concerning any phase of the postal service. The complaint is 
referred to the Bureau of the Department having administrative 
jurisdiction of the subject matter. It is there analyzed and such 
action as may be warranted is taken on the complaint. 

Over the years there has been no uniform pene tice established to 

catalogue petitions filed by members of the public for a change in any 
of the rules and regulations of the Department. Many informal sug- 
gestions are made and many such suggestions are adopted. ‘There 
are only two known instances during 1955 and 1956 in which a regula- 
tion has been changed as a result of a formal petition from some mem- 


ber of the public. One petition requested amendment of section 
156.52, Postal Manual, so as to permit patrons to paint rural mail 


boxes and supports an) color they desired. Another change, based 
on a formal petition filed, is reflecte: 1 in section 221.242c, Postal 
Manual. The change entailed the raising of the weight limit on 
printed matter to 13 different countries to 33 pounds. 

To date, the Department has published 23 multiple amendments to 
chapters 1 and 2 of the Postal a since January 1, 1955. Many 
of these amendments were editorial in nature. Some have involved 
substance. Each amendment may onde a number of changes in the 
regulations. The exact number of changes made during the period 
stated, therefore, cannot be given. Typic cal of the chan izes, however, 
are the instances set forth in our answer to question 6 (a) of this 
questionnaire. 

Answer to question 9 


It is most difficult to give the percentages requested other than 
upon an estimated basis. All of our regulations concerning our in- 
ternational mail fall within category (a). They are published in 
chapter 2 of the Postal Manual and subchapter K~T, title 39, Code 
of Federal Regulations. 

The Postal Manual consists of eight major subdivisions. All but 
two of these subdivisions fall within the category (6). 

Chapter 1 of the Postal Manual falls within category (c) and 
intended to assist the users of the mails in obtaining the maximum 
benefits from postal personnel and facilities. 

Based upon the number of changes made in the Postal Manual 
since January 1, 1955 (a very arbitrary and unreliable method) the 
percentages would be: (a) 8 percent, (6) 72 percent, (c) 20 percent. 

We believe there is an advantage in having public participation in 
rulemaking within category (c) when time and the nature of the sub- 
ject matter permit. While we are not required to observe the rule- 
making provisions of the Administrative Procedure Act, we volun- 
tarily comply with these provisions in many instances. See, for 
example, the answer to question 6 (a) of this questionnaire. 

Typical of cases not adapted to the rulemaking provisions are those 
regarding the issuance of embargo orders on mail. Rules involving 
the international mail are not suited to public participation. 

Except to the extent that the Postmaster General’s Advisory Board 
may consult with him on proposed regulations, we do not use advisory 
groups. Many “groups” confer with officials of the Department on 
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many occasions. In the main, these groups are representatives of 
large mailers. They are not considered advisory groups, however, 
and they are mainly concerned with the mailing problems of their 
own particular group. 


Answer to question 10 


(a) It has not been the practice of this Department to accompany 
any rule issued after informal proceedings with a recital to the effect 
that all relevant matter has been considered. 

(b) No. 

Answer to question 11 


(a) We have no records of any instance within the past 2 years 
where this Department has found “on good cause” that the making 
of the effective date of a rule less than 30 days after publication was 
necessary. Again we must state that the rulemaking procedures of 
the Administrative Procedure Act are not applicable to the regulations 
of the Department. In those instances where we have voluntarily 
permitted public participation, we have allowed 30 days within which 
the public could make comment. The effective date of the final rules, 
however, was upon publication and not 30 days thereafter. 

(6) Not being subject to the 30-day provision, there has been no 
need to make this finding. 


Answer to question 12 


There is no specific statutory authority authorizing the issuance of 
“emergency rules’ as such. We must issue such on occasion, however, 
to meet existing conditions, e. g., embargo on parcel post mail during 
periods of railroad strikes; recent embargo on mail addressed to 
Hungary because that country had closed its borders. 


Answer to question 13 


The full scope of this question is not clear. It is uncertain as to the 
meaning and intent of the word “rulings.” 

Available in the committee files, marked “Exhibit 3,” are copies of 
transmittal letters, signed by the Deputy Postmaster General, with 
which there was conveyed to all holders of the Postal Manual amend- 
ments to or new rules and regulations to be inserted in chapters 1 and 
2 of the Manual. These letters explain the change or the new rule as 
the case may be. Reference to the sections cited under the explana- 
tion portion of these letters will indicate the rules and regulations 
saad during the years 1955 and 1956. 

The Department daily receives requests from the public for answers 
to questions concerning the postal service. Many of these questions 
are fully answered in chapters 1 and 2 of the Manual. When such is 
the case, a brief explanation is made in response to the inquiry and the 
inquirer is told that if he desires to read the regulation, he may do so 
by calling the nearest post office. The inquiries cover a great many 
of the functions of the Department and include questions relating 
to the wrapping and addressing of parcels; the correct manner of 
addressing envelopes; the use of the simplified address; the mail- 
ability of poisons, animals, insects, diseased tissues, explosives and 
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flammables; the mailability of matter under obscenity, lottery and 
defamatory statutes; the mailability of matter threatening to the 
President; the mailability of intoxicating liquors; the appropriate 
classification and rate of postage for a given piece of mail matter; 
questions relating to the second-, third-, and fourth-class mail gen- 
erally; the use of the penalty and franked mail privileges; the use of 
special cancellation marks for advertising purposes; the use and rental 
of post office boxes; the postal monopoly over the transportation of 
letters; the use and installation of mail chutes; the establishment of 
post offices and city and rural delivery service; the forwarding, return 
or other disposition of mail; the availability of records for use in 
litigation; and many and varied questions relating to the registered, 
insured and c. o. d. service. The answers to these questions are not 
in the nature of “rulings” but rather are advisory statements for the 
guidance of the public in utilizing the services available in the postal 
establishment. It is not believed, therefore, that representative copies 
of these advisory communications are required to be submitted under 
this question. On the other hand, if the committee desires 4 fe Peo 
resentative copies of these advisory statements be supplied, is 
suggested that it notify the Department to that effect. 


Answer to question 14 


(a) The Department has experienced no great difficulty with the 
meaning and intent of Congress as expressed in the various enactments 
which grant authority to make rules and regulations. 

(b) See answer to 14 (a). 

(c) No. 

(d) Agency discretion is granted mainly in the areas of the opera- 
tions of post offices, the collection and delivery of mail and the trans- 
portation of mail. The provisions of law governing the operation of 
postal service are for the most part found in title 39, Umited States 
Code. The laws embodied in this title grant authority to the Post- 
master General to perform certain executive functions. In granting 
this authority, usually the statute is permissive. For example, section 
2 of title 39, United States Code, states that the Postmaster General 
“may discontinue any post office * * *” under certain conditions. 

Other provisions of law are mandatory and require specific action. 
For example, section 3, title 39, United States Code, provides that no 
post office established at any county seat “shall be abolished or dis- 
continued by reason of any consolidation of post offices made by the 
Postmaster General * * *.”’ 

In commenting on this question, we confine ourselves to those laws 
which prescribe a course of conduct to be observed but also authorize 
the Postmaster General to prescribe some other course of conduct 
when he deems such to be in the interest of the postal service or the 
public. 

Typical of the last mentioned provision of law are the following: 

Section 6, title 39, United States Code: This section requires that all letters 
brought to any post office one-half hour before the time of the departure of mail 
shall be forwarded therein, but also authorizes the Postmaster General to extend 
such time up to one hour. 

Section 167, title 39, United States Code: This section deals with the special 
delivery service and prescribes a course of conduct to be observed with respect 
to the special delivery of mail. It also provides, however, that the Postmaster 
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General may ‘‘in his diseretion’’ direct any free-delivery office to be excepted from 
the provisions of this law. 


Section 258, title 39, United States Code: This section provides that all letters 
which may be seized or detained for violation of law shall be returned to the 


owner or sender of same ‘‘or otherwise disposed of as the Postmaster General may 
direct.”’ 


Section 276d, title 39, United States Code. This section, dealing with the 
special delivery of mail, provides in effect that the special deliv ery fee shall be 
prepaid by means of a special- delivery stamp or ordinary stamp “‘or in such other 
manner as the Postmaster General may prescribe * * *,” 

Section 354, title 39, United States Code. This section deals with stamped 
envelopes and requires the Postmaster General to provide suitable envelopes 
“with such water marks or other guards against counterfeits as he may deem 
expedient * * *,” 


Section 38la, title 39, United States Code. This section deals with registered 
mail. It provides that the full value of all registered mail shall be declared by 
the mailer at the time of mailing ‘“‘unless otherwise prescribed by the Postmaster 
General.”’ 

These are only typical of the examples in which a course of conduct 
prescribed by the Congress may be varied by the Postmaster General. 
We do not wish to indicate that these typical examples are all the 
instances which exist in the many laws governing the operation of the 
postal service. To identify all of them would require more time than 
is available in the preparation to the answers of this questionnaire. 

(e) We can offer no specific suggestion at this time. 


(f) None. 


Post Orrick DEPARTMENT, 
BuREAU OF THE GENERAL COUNSEL, 
Washington, D. C., May 14, 1957. 
Hon. Wiiuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. CuHarrMan: I am enclosing on bebalf of the Post Office 
Department answers to category II, adjudication, of your question- 
naire on administrative organization, procedure and practices. I re- 
gret that it has been so long delay ed, but 1 am sure that you will 
understand that tremendous research and study has been required in 
order that these questions be adequately answered. 

The answers to the remaining categories of the questionnaire will be 
submitted at the earliest practicable date. 

Sincerely yours, 
ABE McGreaor Gorr, 
General Counsel. 
Il. ApJUDICATION 


GENERAL STATEMENT 


Many of the laws enacted by Congress authorize the Postmaster 
General to make decisions with respect to the use of the facilities and 
services of the Post Office Department. Very few of these laws, how- 
ever, require that the decisions be made after hearing, and based on 
the record made at the hearing. In some instances, despite a lack of 
specific requirement in the law that there be a hearing, the courts have 
determined that a hearing is required in order to secure constitutional 
process of law. 
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The Department in its answers to these questions will assume that 
the questions are designed to develop information with respect to de- 
cisions in matters which involve the public and are of an adversary 
nature rather than matters which are based on consent or which in- 
volve purely mechanical application of conditions written into the 
law by Congress to requests for use of postal facilities or services. We 
further assume that the questions relate to adjudications involving 

the public and not internal management decisions. 

Typical of the laws which expressly require a hearing in advance 
of decision is section 232, title 39, United States Code. This section 
provides that the second-class mailing entry of a publication may not 
be revoked “until a hearing shall have been granted.” 

Typical of the laws whic +h judicial interpretation require a hearing 
in advance of decision is section 259, title 39, U Tnited States Code. 
That section authorizes the Postmaster General, upon evidence satis- 
factory to him, that a person or concern is obtaining money through 
the mails upon the basis of false or fraudulent pretenses, representa- 
tions and promises to issue an order to the postmaster at the office 
where the person making the false promises receives his mail to return 
such mail to the senders marked “Fraudulent.”” By judicial deter- 
mination, hearings are required before the order authorized by this 
section is issued. 

Typical of the laws which authorize decisions without expressly 
requiring a hearing, and with respect to which there is no judicial 
interpretation, is section 289a, title 39, United States Code. This 
section provides that nonprofit organizations may send their second- 
class mail at a special postage rate upon furnishing ‘“‘proof of qualifica- 
tion to the Postmaster General * * *.” 

Many of the “decisions’’ which the Department is authorized to 
make are advisory in nature and are not binding upon the person to 
whom they are addressed. For example, members of the public fre- 
quently submit matter which they desire to mail and seek advice con- 
cerning its mailability under such laws as the obscenity laws (18 
U.S. C. 1461), injurious articles (18 U.S. C. 1716), firearms capable 
of being concealed on the person (18 U.S. C. 1715), and others. It 
is not believed that this type of “decision” falls within the scope of 
the questions because the person to whom the ‘‘decision”’ is addressed 
is at liberty to accept or reject the decision. 

Typical of the matters upon which we will not report in answer to 
a een are the following: 

Any “decision” which is advisory in nature. 

Any decision of nonmailability with respect to the mailing of 
Reso liquor (18 U.S. C. 1716; 124.5, Postal Manual), cone -eal- 
able firearms (18 U.S. C. 1715; 125.5, Postal Manual), libelous mate- 
rial (18 U.S. C. 1718) and any other decision with respect to mail- 
ability which require the mere mechanical application of conditions 
to the problem and involve no element of judgment. 

3. The granting of special second-class rate to nonprofit organiza- 
tions pursuant to section 289a, title 39, United States Code. 

4. The issuance of permits for the mailing of controlled circulation 
Petes pursuant to part 133, Postal Manual. 

The granting of special third-class postal rates to nonprofit 
iaidibiations pursuant to part 134.5, Postal Manual. 
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6. Requests for special fourth-class rates for nonprofit organizations 
pursuant to part 135.9, Postal Manual. 

7. The issuance of a permit to use precanceled stamps pursuant to 
part 142.3, Postal Manual. 

8. The issuance of a license to use postage meters pursuant to part 
143.3, Postal Manual. 

9. The authorization to manufacture and lease postage meters pur- 
suant to part 143.8, Postal Manual. 

10. The issuance of a permit to use “permit imprints,’ pursuant to 
part 144.5, Postal Manual. 

11. Applications for use of special cancellation stamps pursuant to 
part 144.6, Postal Manual. 

12. Applications for refunds for postage and fees unearned, pursuant 
to part 147, Postal Manual. 

13. Petitions for the establishment of post offices or branches pur- 
suant to part 151, Postal Manual. 

14. Application for post office boxes pursuant to part 151.3, Postal 
Manual. 

15. Advisory decisions with respect to the right of private carriage 
of letters under the so-called Private Express Statutes (18 U. S. C, 
1693-1699, 1724: 39 U. S. C. 496-500, 700). 

16. Application for recall of mail, part 153.5, Postal Manual. 

17. Request for installation of mailing chutes and receiving boxes, 
pursuant to part 153.6, Postal Manual. 

18. Decisions concerning the delivery of mail for which there are 
conflicting claims pursuant to part 154.7, Postal Manual. 

19. Establishment and extension of city delivery service pursuant 
to part 155, Postal Manual. 

20. The establishment of rural delivery routes, pursuant to part 156, 
Postal Manual. 

21. Decisions concerning the disposition of undeliverable mail of all 
classes pursuant to part 158, Postal Manual. 

22. Establishment of star route service, pursuant to part 159, 
Postal Manual. 

23. The settlement of claims for loss or damage to registered, insured 
or c. o. d. mail, pursuant to part 164, Postal Manual. 

24. The issuance of duplicate money orders to replace money orders 
lost or damaged pursuant to part 171.4, Postal Manual. 

25. The payment of postal savings accounts of deceased or incom- 
petent depositors, pursuant to part 173.4 and 173.6, Postal Manual. 
In this connection, the determination of any court of competent juris- 
diction, unless appeal be taken, is accepted as conclusive of title to 
postal savings accounts. 

26. Decisions on requests for information concerning postal savings 
accounts made by other than the depositor, pursuant to part 173.7, 
Postal Manual. 


27. Decisions with respect to the amount to be paid to postmasters 
of discontinued offices for fixtures and equipment, pursuant to title 
39, United States Code, section 69. 

28. Decisions made under title 39, United States Code, section 255, 
concerning the use of fictitious names. 

29. Decisions on petitions of rural letter carriers pursuant to title 
39, United States Code, section 218. 
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30. Decisions in,employee grievances matters, pursuant to part 746, 
Postal Manual. 

Personnel security matters, employee grievance procedures, and 
employment policy decisions (Postal Manual, pts. 746 and 747; 5 
U.S. C. 22-1, 22-2, 22-3). 

32. Claims of postmasters for losses due to fire, burglary or other 
unavoidable casualty (39 U.S. C. 49). 


Answer to question 1 


The Department exercises quasi-judicial powers with respect to: 
The issuance of orders by the Postmaster General stopping the de- 
livery of mail to persons or concerns which have been found to be 
operating lotteries; schemes to defraud through the mails or enter- 
prises for the advertisement and sale of obscene matter; the issuance, 
denial, suspension or revocation of second-class mailing permits; and 
similar matters (see specific answers to question 1 (a)). In each case 
the authority runs to the Postmaster General. For delegations of 
authority see answers to question 1 (ce). 

1 (a). (1) Title 39, United States Code, sections 259, 732, author- 
izes the Postmaster General to issue orders to postmasters to mark 
“fraudulent” and return to senders all mail addressed to persons or 
concerns determined to be obtaining or attempting to obtain money 
or property through the mails by means of false or fraudulent pre- 
tenses, representations or promises or who are conducting any lottery, 
gift enterprise or scheme for the distribution of money or property by 
lot, chance or drawing; and also to deny payment of money orders to 
violators of law and repay them to senders (39 C. F. R. 201—201.27), 

(2) Title 39, United States Code, section 259a, authorizes the Post- 
master General to return to senders marked “unlawful” mail addressed 
to persons or concerns who solicit money through the mails for any 
obscene, lewd, lascivious, indecent, filthy, or vile article, thing, device, 
or substance; or who deposits in the mails information as to where, 
how, or from whom same may be obtained. The statute also au- 
thorizes refusal to pay money orders to violators and refund thereof 
to senders. 

(3) Title 39, Code of Federal Regulations, section 201.40 (a-ee) 
prescribe proc edures governing formal hearings relative to the denial, 
suspension, or annulment of second-class mail privileg es In cases arising 
under title 39, United States Code, sections 224, 225, 226, 227, 229, 
230, 232, and 233, which, in general, prescribe the ¢ onditions governing 
the granting of the second-class pr ivilege mail rates to periodic als and 
newspapers, and also section 232 which provides for hearings prior to 
the suspension or revocation thereof. Formal proceedings may be 
commenced when a publisher receives formal notice of proposed denial, 
suspension, or revocation of entry, or by petition filed in behalf of 
Director, Division of Mail C lassification, requesting proceedings 
therefor. 

(4) Title 18, United States Code, section 1461: This section pro- 
hibits the mailing of any obscene, lewd, lascivious, or filthy book, 
pamphlet, pictures, letters, prints, and other publications of an in- 
decent character as well as articles designed, adapted, or intended for 
contraceptive or abortifacient purposes. All these articles the Con- 
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gress said ‘Is declared nonmailable matter and shall not be conveyed 
in the mails or delivered from any post office by any letter carrier.” 
An amendment to the statute provides that the word “indecent’’ 
includes matter of a character tending to incite arson, assassination, or 
murder. 

When matter has been mailed and upon inspection is thought to 
be of the kind prohibited by this section, an adversary proceeding is 
originated. Before it is mailed or after it has been delivered any 
“decision”’ with respect to it is advisory in nature. 

(5) Title 39, United States Code, section 576, provides that no second- 
class publication shall be sent by freight when such method of trans- 
portation results in unfair discrimination. If the Postmaster General 
does change the method of transporting a second-class publication and 
if the publisher feels that it is unfair discrimination he may ask for 
and receive a full and fair hearing before the Department, see the 
rules of practice, section 201.50 of title 39, Code of Federal Regulations. 

(6) Title 39, United States Code, sections 539, 563, 567, 568, 570; 
title 39, Code of Federal Regulations, sections 94.4, 95.6, 96.6. These 
sections contain the law and regulations under which the Postmaster 
General is authorized to levy fines against or make deductions from the 
pay to railroads, airlines and contract mail carriers for failure to per- 
form the service required by law and for other delinquencies in the 
service. (See the procedures outlined 39 C. F. R. 201.60.) 

(7) Title 39, United States Code, section 790, provides that when- 
ever the Postmaster General is satisfied the money or property lost in 
the mails or the proceeds thereof, has been received in the Department, 
he may, upon satisfactory evidence of ownership deliver the same to 
the rightful owner. (See procedures 39 C. F. R. 201.80.) 

(8) Title 28, United States Code, section 2672 et seq., otherwise 
known as the Federal Tort Claims Act authorizes the settlement of 
claims for personal injury and property damage caused by the negli- 
gence or wrongful act of employees acting within the scope of their 
employment (39 C. F. R. 202.50). 

1 (b) The Postmaster General in each case cited in answer to 1 (a). 

1 (c) The Postmaster General is authorized to delegate any of his 
functions to an officer, employee or agency of the Department (14 
F. R. 5225; 63 Stat. 1066). 

The Postmaster General has delegated the functions listed in the 
answer to question 1 (a) as follows: 

Item 1. To the Solicitor, now the General Counsel (21 F. R. 6096, 
21 F. R. 7809). 

Item 2. To the Solicitor, now the General Counsel (21 C. F. R. 
6096, 21 F. R. 7809). 

Item 3. To the Solicitor, now the General Counsel (21 F. R. 613; 
21 F. R. 7809). 

Item 4. To the General Counsel. Postal Manual, chapter 8, part 
822.2¢. See also rules of practice for all proceedings required to be 
held under Administrative Procedure Act (39 C. F. R. 201.1-201.17), 
authorizing final decision by Solicitor, now General Counsel. Chapter 
8 of Postal Manual is published in summary form in United States 
Government Organization Manual 1956-57 which is published as a 
special edition of the Federal Register. Chapter 8 of Postal Manual is 
now being revised for publication of the public information portion 
thereof in the Federal Register. 
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Item 5. To Assistant Postmaster General, Bureau of Transporta- 
tion. (See 39 C. F. R. 201.50.) 

Item 6. To Assistant Postmaster General, Bureau of Transporta- 
tion. (See 39 C. F. R. 201.60.) 

Item 7. To Chief Postal Inspector. (See 39 C. F. R. 201.80.) 

Item 8. To General Counsel (39 C. F. R. 202.50). 


Answer to question 2 


The quasi-judicial functions listed in answer to question 1 (a) gen- 
erally contain a broad grant to act “upon evidence satisfactory to 
him’ the Postmaster General. (See 39 U.S. C. 259, 259a and other 
laws cited in the answer.) Additionally, title 5, United States Code, 
section 369, commands the Postmaster General to ‘execute all Jaws 
relative to the postal service.” 


Answer to question 3 


General.—The rules of procedure in cases involving the enforcement 
of the postal fraud, lottery, and the obscenity statutes are published 
in title 39, Code of Federal Regulations, section 201.1. They were 
framed in accordance with the provisions of title 39, United States 
Code, sections 259 and 732 and 259a, and title 5, United States Code, 
section 1001, et seq. The procedure governing administrative hear- 
ings relative to the denial or suspension of second-class privileges are 
published in title 39, Code of Federal Regulations, section 201.40. 
They are drawn in conformity with the requirements of title 39, United 
States Code, sections 224, 225, 226, 227, 229, 230, 232, 233, and title 5, 
United States Code, section 1001, et seq. The procedures governing 
proceedings under items 5, 6, and 7 of answer to question 1 (a) are 
published in title 39, Code of Federation Regulations, sections 201.50, 
201.60, and 201.80, respectively. These cover all of the subjects men- 
tioned in paragraphs 3 (a) through 3 (k) with respect to proceedings 
before the Post Office Department except that no special set of rules 
have been formulated with respect to hearings on mailability which 
are conducted generally in conformity with the rules of practice hereto 
attached, title 39, Code of Federal Regulations, section 201.1, et seq., 
and with respect to title 39, United States Code, section 290. 

Category I.—Proceedings in general between private parties in which 
the Government is not directly a party. 

Answer. No such proceeding. 

Category II.—Proceedings in general in which the Government 
directly is a party to the proceeding. 

Answer. The Government is directly a party to proceedings in 
matters covered by items 1 to 7 of answer to question 1 (a). The 
general answer to this question, No. 3, is applicable to this category. 
There is notice, pleadings, answer, opportunity for amendments, mo- 
tions, prehearing conferences, consent orders, and default adjudication 
provided in the rules, title 39, Code of Federal Regulations, sections 
201.1, 201.40, and 201.50. All these formalities are not available 
under title 39, Code of Federal Regulations, sections 201.60 and 
201.80. 

Category IIJ.—Decisions and/or opinions relating to the availability 


of information to the public and public access to or denial of matter 


contained in the agency’s files. 
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Answer. While decisions and opinions are involved we do not con- 
sider such to be the exercise of a quasi-judicial function. Rather the 
decision or opinion to make information available or not is the per- 
formance of an executive act. In any event we do not afford hearing 
and the other formalities (a) to (k). Applications for information is 
made and decision is made in the light of part 114, Postal Manual 
(39 C. F. R. 4.3, 4.4), copy of which was attached to our answeis to 
questions on rulemaking. (See question 3, category VI, rulemaking.) 

Category IV.—Decisions and/or opinions relating to public prop- 
erty, including the use and disposition of land. 

Answer. F requently decisions or opinions are made at the request 
of rival claimants of mail. For example, estranged husband and 
wife each claim mail addressed to Mr. and Mrs. Our regulations in 
this respect. forbid either a Vv ea a such mail. See our regula- 
tions Postal Manual part 154 (39 C. F. R. 44). This is typical of a 
decision or opinion which we believe is more in the nature of an execu- 
tive act than a quasi-judicial function. In most cases an agreed 
pattern of delivery is worked out. If not we decide to return mail to 
senders marked ‘in dispute.” Beyond accepting written submissions 
outlining views of rival claimants we do not accord the formalities 
(a) to (k). 

Category V.—Decisions and/or opinions relating to the making of 
loans to public or private parties. 

Answer. No such function. 

Category VI.—Decisions and/or opinions relating to the making of 
grants of public funds to private and public parties for rehabilitation, 
educational, and other purposes. 

Answer. No such function. 

Category VII.—Decisions and/or opinions relating to contract dis- 
putes and standards for negotiation of and the grant of contracts. 


Answer. All standard procurement contracts of the Department 
contain the standard disputes clause contained in standard form 33 
(GSA). <A contractor observes the precedures therem contained with 


respect to disputes concerning questions of fact. In brief, the con- 
tractor presents his views to the contracting officer who reduces his 
decision to writing. Within 30 days contractor may appeal by writ- 
ten submission to the agency or assistant agency head. Decision of 
the latter is final. Contractor is afforded right of hearing and right 
to submit evidence in support of his appeal. Procedures not pub- 
lished because they are made specifically applicable to each contract 
with advance knowledge of them to the contractor. 

Decisions or opinions with respect to standards for negotiating 
contracts are not accorded any of the formalities (a) to (k). See also 


> 


answer to question 3, category X, Rulemaking. 
Answer to question 4 


The only statutes expressly requiring hearing before final action are: 

Title 39, United States Code, section 232 relating to amendme mt of 
second-class mail entry. All that is required is that “a hearing shall 
have been granted” prior to final action. No requirement of notice 
is specified nor is the type of record to be made indicated. But see 
answer to question 1 (a) item 3, and title 39, Code of Federal Regula- 
tions, section 201.40. We provide for notice and verbatum record 
made before examiner appointed under Administrative Procedure Act. 
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Title 39, United States Code, section 576 relating to changing mode 
of transporting second-class mail. Proceeding is initiated by pub- 
lisher via a petition. A “full and fair hearing” is required. The 
testimony must be “reduced to writing.”’ (See 39 C. F. R. 201.50.) 

Under judicial interpretation we grant Administrative Procedure 
Act hearings for matters arising under title 39, United States Code, 
sections 259, 259a and adversary matters under title 18, United 
States Code, section 1461. 


Answer to question 3b 


Written submissions or views with respect to matters arising under 
the mailability statutes are received, particularly with respect to 
obscene and lottery matter, and to a lesser extent fraudulent matter. 
There is no special form for such submission. Oral submissions may 
also be made and intervention may be granted in formal proceedings. 
There may also be consolidation of proceedings. Where proceedings 
are informal and handled by the Fraud and Mailability Division of 
the Bureau of General Counsel, an appeal may be made to the General 
Counsel. 

In regard to tort claims (28 U. S. C. 2672 et seq.), the written 
submission is required to be ates on standard form 95 which is 
available at all post offices. Oral submissions are not allowed. The 
United States intervenes to protect Federal employees in suits brought 
against employees in State and local courts by plaintiffs who fail to 
take advantage of the Federal Tort Claims Act. Consolidation is 
accomplished by the Attorney General in those cases where suits 
have been brought against the employee in State court and against 
the Government in Federal court. Final agency decisions (claims not 
in excess of $1,000) are made by the General Counsel. Actions under 
the act may be begun in Federal court or the administrative decision 
of the Department may be appealed to Federal court for a de novo 
trial. 

Answer to question 6 


(a) This agency has afforded full adjudication of disputed admin- 
istrative actions in cases involving the mailability of certain books 
and other publications although not t required by statute so todo. The 
reason for affording full adjudic ation in these instances was based 
upon the importance of the matter involved. For example in cases 
involving denial of application for second-class mail entry. 

(6) None. 

Answer to question 7 


No decision or opinion affecting the public is reached under ad hoc 
procedures. We have no “hip pocket” rules. The circumstances in 
mailability and fraud procedures whereby decisions and opinions are 
modified, amended, repealed, or suspended in certain cases are in 
general covered by the rules or procedure (39 C. F. R. 201) 


Answer to question 8 


The applications for setting aside adjudications in the vast majority 
of cases relate to orders issued under the fraud, lottery, and obscenity 
aws. They are determined by prescribed procedure (39 C. F. R. 
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201.27). The Department may grant such requests in some instances 
without exacting conformity to the published rules of procedure. 

It happens from time to time that the persons who petition for relief 
from an adjudication or ruling are in a class which might be called 
hardship cases. These include people ignorant of the postal laws, 
those against whose use of the mails adverse rulings are of long stand- 
ing and need no longer be maintained in the public interest, and, of 
course, people who cannot afford legal assistance, but present formally 
a reasonable and meritorious basis for relief. 

The only regulation dealing with right of interested persons to 
petition for revocation, modification, or setting aside of any of the 
quasi-judicial functions listed in answer to question 1 (a) is found in 
title 39, Code of Federal Regulations, section 201.27. The Depart- 
ment entertains petitions under that rule with respect to orders 
issued under title 39, United States Code, sections 259 and 259a and 
in any other proceeding required to be held pursuant to the Adminis- 
trative Procedure Act. 

During the fiscal year 1955, 11 applications for revocation or modi- 
fication of orders issued under title 39, United States Code, sections 
259 or 259a, were filed, 9 were granted, 2 denied. During the fiscal 
vear 1956 nine such applications were filed. Eight were granted and 
one denied. 

During fiscal year 1955 the Department initiated 273 cases under 
title 39, United States Code, sections 255, 259, and 259a, resulting in 
the issuance of 89 orders authorized by those sections. The remain- 
ing cases were either indefinitely postponed or resulted in compromise 
pursuant to title 39, Code of Federal Regulations, section 201.11. 

In fiscal vear 1956, 228 cases were initiated resulting in the issuance 
of 64 orders. 

There is no record of any petition ever having been filed, by the 
Department or a publisher under title 39, United States Code, section 
576. 

We have not in the past maintained statistical records showing 
the number of applications filed requesting entry of a publication to 
second-class mail. At the present time there are between 25,000 and 
26,000 publications entered as second-class mail. 

Procedures applying to second-class entry and the conditions 
under which entry may be granted appear in title 39, Code of Federal 
Regulations, part 22. However, on January 3, 1956, rules were 
published i in the Federal Register (39 C. F. R. 201.40) which provide 
for the issuance of a notice of intention to deny an application and 
subsequent hearing thereon when requested by the applicant. The 
provision for full hearing under the Administrative Procedure Act 
is an innovation by the present General Counsel in an effort to give 
publishers the maximum in fair consideration. This has received 
commendation before the administrative law section of the American 
Bar Association. Under these rules seven hearings have been held. 
The General Counsel ruled favorably to the publisher in 1 case and 
against the publisher in 2 cases. Four cases are still pending. 

With respect to cases involving revocation of second-class entry 
we find that during 1955 and 1956 there were only 3 proceedings 
initiated resulting in 1 order of revocation issued and 1 denied. 
There is no provision made for modification of such orders. How- 
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ever, & magazine may always apply for entry even though its prior 
entry may have been denied. 

Advisory proceedings under section 1461, title 18, dealing with 
obscenity. Two types of proceedings are available. Cases arise 
when a postmaster examines mail which is open for inspection and 
he has doubt concerning its mailability. The sender is advised that 
within 15 days he may present in writing or in person arguments 
supporting the mailability of the questioned mailing. If he desires 
a formal hearing and in cases where the public interest seems to be 
served thereby, a hearing is granted under rules published in title 

Code of Federal Regulations, part 201. No statistical records 
have been maintained of the number of informal proceedings and 
conferences. However, during the years 1955 to date there were 
four formal proceedings initiated by the Department. In 3 cases 
the decision was against the mailer (1 case is now pending in court) 
One case was voluntarily dismissed by the Department. There is 
no provision for modification of these orders. 

There are no centralized statistical records upon which to base the 
answer or comparisons requested in this question with respect to the 
function performed under item 6 of the answer to question 1 (a). 
Many of the actions taken are taken in the field installation of the 
Post Office Department. They could involve fines or deductions 
from pay against some 200 railroads, 12,000 contractors engaged i 
transporting the mail and all the airlines carrying the mail as well as 
the steamship companies. 


Answer to que stion 9 


(a) None of the adjudications listed in answer to question 1 (a) 
re vin to any military, naval, or foreign affairs of the United States 
There are no statistical records upon which to properly base 
= answer to this question. 
(c) There are no statistical records upon which to base an answer 
to this question. 
Answer to question 10 


(a) It is the practice of the Department to accompany all adjudi- 
cations made after informal proceedings with a recital that relevant 
matter presented has been considered. There is no prescribed prac- 
tice as to listing or categorizing same in the recital, but in order to 
explain the decision it is usually necessary to include such statements 
as reveal the total basis thereof. 

(6) The rules of procedure apply to formal and not to informal 
proceedings. Insofar as they relate to formal proceedings they do 
designate the type of submission the agency will consider relevant or 
at least the type of evidence which will be considered. 


Ansur r to question RE 


Principles laid dow n by the ee with respect to the review of 
orders issued by t! ie Postmaster General ats fri suds, lotteries and 
schemes for the sale of obscene matter (39 U.S. C. 259, 259a, and 732) 
are not regarded as being subject to a cobhdadet trial of the law and 
the facts de novo in any court. Several Federal Court decisions have 
so stated. (See the numerous cases cited in notes following sec. 259, 
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title 39, U.S. C. A.) However, if the court is of the opinion that the 
decisions or iaditaie are arbitrary or capricious the court sometimes 
reviews the entire record and reaches its own independent conclusion. 
Agency findings of fact have been regarded by the courts as being 
final with an appeal to the courts on the basis of the provisions of the 
statute invoked. Arbitrary, capricious, or obviously incorrect find- 
ings could be reviewed and reversed by the courts. This is also true 
with respect to proceedings and adjudications concerning the mail- 
ability of any matter, including, of course, cases involving denial, 
suspension, or revocation of second-class entries of periodicals or other 
publications. The courts, however, require submission of the de- 
partmental records and exhibits to satisfy themselves that substantial 
evidence supports the agency decision. 

Tort claims are subject to a trial de novo in Federal court. (See 
answer to question 1 (a).) 

None of the proceedings referred to in answer to question 1 (a) fall 
within categories 11 (c) through 11 (9). 


Answer to question 12 


This is a question which cannot be answered on any statistical or 
record basis by the Department. 


Answer to question 13 


None of the adjudications mentioned above except revocation of 
second-class mailing permits and changing the mode of transporting 
second-class mail (39 U. 5S. C. 576) are required by statute to be 
determined on the record after opportunity for agency hearing. It 
should be noted that the Administrative Procedures Act and court 
decisions, as well as an independent growth of Post Office Department 
administrative practice resulted in a policy of granting administrative 
hearings in almost every type of case where the rights of the private 
party can be more adequately protected and the final agency decision 
more precisely and correctly adjudicated as a result of a formal 
proceeding under the Administrative Procedure Act. 


Answer to question 14 

(a) Yes. 

(b) None of any consequence. It is at times difficult, however, to 
determine that which is a matter of right and thus requiring adminis- 
trative due process and that which is a mere privilege. The courts 
over the years have not been uniform in their decisions as to whether 
it is an absolute right to use postal facilities or whether it was just a 
privilege enjoyed so long as the conditions prescribed by the Congress, 
and interpreted by the Postmaster General, have been met. 

(c) From time to time it has been necessary to amend laws to keep 
pace with man’s ability to find ways around basic laws. A striking 
example is sections 259b and 259¢e, title 39, United States Code, passed 
by Congress to aid in keeping the co free of obscenity. 

(dq) As in the case of rulemaking (see our answer to question 14 (d) 
Rulemaking), agency discretion is allowed in many instances which 
involve ‘decisions.”” Mainly those “decisions” are in the area of 
operating a post office and delivering the mail. See, please, the specific 











888 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


typical laws involving discretion to make decisions set forth in answer 
to question 14 (d) under rulemaking. 

With respect to functions listed in answer to question 1 (a) under 
adjudication there is little area for the exercise of ‘‘discretion”’ except 
possibly with respect to the return of money and property lost in the 
mails to the rightful owner. In other cases there must be “evidence 
satisfactory to him” and judicial interpretation requires that there 
must be substantial evidence to justify the action taken. 

(e) We have no suggestions to offer at this time. 

(f) None. Statutory standards are adequate. 


Answer to question 15 


The Department affords all parties opportunity for submission and 
consideration of facts, arguments, offers of settlement or proposals of 
adjustment in all cases for adjudication listed in the answer to question 
1 (a). In some instances, however, the interested parties may be 
located in foreign countries and it is not practicable to do this. In 
other cases matters of mailability may be of such minor importance 
yet are so obviously in violation of the law (e. g. primarily porno- 
graphic cards or, those containing threats, unmistakable advertise- 
ments of lotteries or similar matter) that no purpose would be served 
and the public interest might be adversely affected by delay. In 
such circumstances the Department must act promptly to prevent 
injury to the public for violation of the postal statutes by withholding 
such matter from dispatch and delivery. Thereafter we afford, 
either by formal or informal proceedings interested parties the oppor- 
tunities mentioned in this question. Matter which came to the 
attention of the Department if determinable by inspection to be a 
threat against the life of the President would call for speedy action so 
as to prevent a catastrophe and would be referred for handling by 
the Department of Justice and the postal inspectors and others who 
would be able to apprehend the offenders. For the most part, how- 
ever, these are ‘‘advisory” rather than an adjudication. Of course, 
in all formal proceedings interested parties are afforded opportunities 
mentioned in the question, as may be ascertained by examination of 
the rules of procedure. 


Answer to question 16 


(a) The Department does recognize rights of persons to be repre- 
sented by an attorney and has provided proc edures for admission of 
attorneys to practice (39 C. F. R. sees. 201.7, 201.40 (d), 201.50 (c)) 

(6) Where such representation is known to ‘the agency the euaubay 
is served with notices relative to any proceeding or matter covered in 
which his client has authorized him as a representative in formal 
proceedings (39 C. F. R. 201.7). Notices are sometimes served on both 
the attorney and the client simultaneously. In tort claims the attor- 
ney is included in the final award. 


Answer to question 17 
In most instances decisions under items 1—4 of answer to question 


1 (a) are based upon facts of each case and do not necessarily estab- 
lish precedent. Decisions are not published in the Federal Register, 
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but announcement is made in the Postal Bulletin, which has wide 
distribution, of the issuance of these orders. Where sufficient public 
interest is involved and a great many users of the mails may be affected 
by a ruling, e. g., whether certain types of contests are to be considered 
lotteries, notices are inserted in the Postal Bulletin and many instances 
are made the subject of releases to the press, radio, and television. 


Answer to question 18 


The Department in all matters encourages the disposition and set- 
tlement of cases by compromise. The rules of procedure for formal 
proceedings (39 C. F. R. 201.11, 201.40 (aa)) state the circumstances 
under which this may be done. In formal proceedings under title 39, 
United States Code, section 259, more than 60 percent of the con- 
troversies are settled in this way and about 30 percent of the cases 
involving the enforcement of title 39, United States Code, section 
259a. Many cases involving questions of mailability have been 
settled by conference and compromise or by voluntary reformation 
of the matter in question. This is especially true of nationwide 
contests which involve elements which would bring the enterprise 
within the prohibition of the lottery statutes. Conferences and 
explanations have settled many problems concerning firearms, defam- 
atory matter, and other classes of mail hereinafter enumerated. 
These latter instances, however, are of advisory opinions rather than 
adjudications. It is not practicable to give a definite figure indic- 
ative of the proportion of cases settled during the past 2 years, but 
based upon the day-to-day experience it probably runs as high as 
75 percent or more. 

Answer to question 19 


This Department does issue what may be called declaratory orders. 
It does give advance opinions in a great number of cases involving 
the proposed use of the mails by the public, particularly with respect 
to matter which may fall within the provisions of the postal fraud, 
lottery and obscene, firearms, defamatory, and other mailability 
statutes. While many large users of the mails approach the Depart- 
ment direct with respect to such advance opinions, the general pro- 
visions of the Postal Manual would ordinarily direct them to local 
postmasters who would transmit the inquiry and request for advice 
to the General Counsel. This would be done under the provisions of 
Postal Manual, sections 114.1 and 331.6 (39 C. F. R. 4.1). Many 
thousands of requests for such opinions have been received during 
the past 2 years. Approximately 8,711 advance or advisory opinions 
were rendered. This excludes formal proceedings. At least 50 per- 
cent may fall within the category of advance or advisory opinions or 
orders as the terms appear to be used in this question. Many more 
relating to other phases of the postal service were probably given 
without statistical record thereof being made. 


Answer to question 20 


In some instances it is not practicable to furnish an opinion with 
respect to the proposed use of the mails. This is true where some 
person or concern requests an opinion as to whether an enterprise in 
contemplation may violate the postal fraud laws. In many instances 
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it is not apparent whether the enterprise will or will not constitute a 
violation of law; thus there are numerous cases in which the actual 
legality of the operation of the scheme cannot be determined. There 
may be undisclosed factors which cannot be foreseen. This pre- 
cludes an advance opinion, which might mislead the operator of the 
business or encourage the use of the mails to the injury of the public. 
Moreover, since no offense arises under postal mailability laws until 
matter has been deposited in the mail, such an order would raise 
serious questions of interference with freedom of the press. In such 
circumstances the inquirer is advised of the reason why an advance 
opinion cannot be furnished and also of the provisions of the law. If 
similar enterprises have been found to be unlawful, he is also informed 
of this circumstance. Moreover, the issuance of such an order re- 
garding use of the mails would not result in benefit to either the public 
or the Department. 


Answer to question 21 


The procedural steps followed by this agency in the performance 
of its adjudicatory functions listed in answer to question 1 (a) follow 
the prescriptions of the Administrative Procedure Act (5 U.S. C. 
1001 et seq.). This Department cannot formulate any specialized 
rules which are not in conformity with that law. Any specialized 
steps designed to speed up the adjudication process seemingly must 
come through legislation. 

In claims procedures the Department has regionalized tort claims 
under $50 to effect more prompt settlement. The procedures, 
outlined in title 39, Code of Federal Regulations, section 202.50, have 
not yet been revised to show this new procedure. 


Answer to question 22 


Almost all adjudications referred to in answer to question 1 (a) by 
this Department are based upon matters to be decided in a particular 
case. As almost all cases are dissimilar in some material respects, it 
is feasible to follow case precedents to only a limited extent, except in 
matters dealing with advance or advisory decisions concerning lotter- 
ies, firearms, defamatory matter or extortion, which are based on 
Federal court decisions. (Tort claims follow the law of the State 
wherein the tort occurred.) 

Except in cases of fines (item 6, answer to question 1 (a)) adjudica- 
tions are based on violations of law rather than violation of agency 
rules. 

Answer to question 23 


Examiner decisions released during 1954, 50; 1955, 50; first 9 
months of 1956, 30. In default cases examiners do not issue decisions. 
These figures, therefore, are less than the total number of agency 
decisions for the same periods. 


Answer to question 24 
Agency decisions in contested proceedings during 1954, 18; 1955, 


15; first 9 months of 1956, 12. This, of course, is not the total number. 
Default cases are not included. 
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Answer to question 25 


No formal hearings held before agency with respect to items listed 
in answer to question 1 (@). 


Answer to question 26 


(a) None with respect to items listed in answer to question 1 (qa). 
(6) See question No, 23. 
(c) Same as answer to question No. 24. 


Answer to question 27 


Average period of time cases decided under title 39, United States 
Code, sections 259, 259a, during calendar year of 1955 and pending 
before the agency was 72 days. No figures available with respect to 
other items listed in answer to question 1 (a). 


Answer to question 28 


(a) Complaints or petitions involving matters under title 39, United 
States Code, sections 259, 259a, are filed with a docket clerk in the 
Office of Hearing Examiners. The chief hearing examiner issues a 
notice of hearing and assigns the case to a hearing examiner. When 
a complaint or petition is filed with the examiners, the average time 
until it is assigned is 1 day (39 C. F. R. 201.5). 

(6) Average time case was before the examiner in hearing and 
report was 54 days. 

(c) Average time case was before the agency on review was 9 days. 


Answer to question 29 


The answer to this question is at best a guess. The division of 
time at agency level is estimated as 15 percent devoted to rulemaking 
functions, 10 percent devoted to judicial functions, and 75 percent of 
time devoted to all other functions. It is assumed that “agency 
level” means where final action is taken. 


Answer to question 30 


(a) In answering this question the term “petition” is treated as 


the cases before the agency for adjudication. The total cases under 
items 1—4, answer to question 1 (a), on hearing examiners’ docket for 
hearing, disposition, or compromise settlements on October 1, 1956, 
were 27. The total cases before the General Counsel for final agency 
disposition on October 1, 1956, were 16. 

Tort claims pending (item 8, question 1 (a)), 1 
answer to question 1 (a). No figures availal 
answer to question 1 (a). 

(6) The average time these 43 petitions were pending—from the 
date of the complaint until October 1, 1956—was 279 days. Four 
of the cases before the General Counsel have been pending for several 
years and this fact distorts the average time figure. This timelag in 
part is due to observance of all Administrative Procedure Act pro- 


25. None for item 5 


/)< 
le for items 6 and 7 
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cedures, interim petitions to Federal courts seeking stay of proceed- 
ings, ete. 

Two of these cases were appealed through the lower courts up to 
the Supreme Court which recently denied certiorari from an appeal 
from the court of appeals affirming a lower court ruling that the com- 
plainant may appeal to the agency from an adverse initial decision. 
These cases will be disposed of soon based upon the decision of the 
court. 

‘Two cases have been delayed, the examiner having left the agency 
without making an initial decision. His unavailability has just been 
determined by the Civil Service Commission. ‘This was not a matter 
under the control of the Department. 

There are as of May 1, 1957, only 4 cases, excluding the above 4, 
on appeal to the General Counsel. None of these has been in the 
office of the General Counsel more than 20 days. 

(c) The number of petitions or complaints acted upon during the 
first 9 months of 1956 was 144. This includes agency decisions, hear- 
ing examiner decisions, and compromise settlements involving items 
1-4 of answer to question 1 (a). Actions under item 8 answer to 
question 1 (a) for fiscal year 1956 totaled 8,879. No actions under 
item 5. No statistics available for items 6 and 7. 

(d) Of the 144 petitions and complaints mentioned above 87 were 
settled by compromise, 10 were dismissed or indefinitely postponed. 
Forty-seven orders were issued against respondents as recommended 
by initial decision. 

Of the 8,879 tort claims, 5,997 were allowed. The remainder were 
either disallowed or abandoned by the claimant. 


Answer to question 31 


The Department does not follow the doctrine of stare decisis in 
any area except tort-claims adjudications. 


Answer to question 32 


In cases (items 1-4 of question 1 (a)) the Department serves copies 
of decisions in contested matters on each party and in compromise 
settlements notifies interested parties and their attorneys of the ac- 
ceptance of such compromises and suspension of proceedings (39 
C. F. R..201.25). Where fraud, lottery, or unlawful orders are issued 
(whether foreign or domestic) notices are published in the Postal 
Bulletin. No notices of compromise disposition are published but all 
records are open to public inspection and all inquiries are answered 
regarding the status and disposition of cases (39 C. F. R. 4.4, 201.26). 

No tort claim decisions are published but a report of tort claims is 
filed with the Congress annually and interested parties and their at- 
torneys are notified of decisions. 

The latest agency decision notice published is contained in the 
Postal Bulletin dated May 9, 1957. 





| 
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Post Orrick DEPARTMENT, 
BUREAU OF THE GENERAL COUNSEL, 
Washington, D. C., August 19, 1957. 
Hon. Winuram L. Dawson, 
Chairman, Committee on Government Operations, 
Flouse of Representatives, Washington, D. C. 


Dear Mr. CuarrmMan: This has further reference to your letter 
requesting answers to the questionnaire on administrative organiza- 
tion, procedure, and practice. 

We have previously furnished to you answers to phases 1 and 2 
“Rulemaking” and “Adjudication,” respectively. Herewith are 12 
copies of the answers of the Post Office Department concerning the 
remaining phases of the questionnaire. 

Sincerely yours, 
Ase McGrecor Gorr, 
General Counsel. 


Ill. SEPARATION OF FUNCTIONS 


General statement: We again assume that this series of questions 
relate to procedures and functions of the department that involve the 
ge eo public and not internal management or employee matters. 

With few exceptions all executive, legislative, and judicial 
f wcdaa of the Post Office Department stem from enactments of 
Congress rather than Executive order. In the excepted category 
would fall such functions as removal of postmasters. In the exercise 
of this function the courts presume that he is acting as agent of the 
President (Myers v. U. S., 272 U.S. 52). Included is the delegated 
authority to administer a program to insure that employment and 
retention of employees will be clearly consistent with the interests of 
the national security (Executive Order 10450). The President has 
also delegated to the Postmaster General the authority to approve 
regulations issued by the Secretary of the Treasury under title 18, 
United States Code, section 504 (Executive Order 10583). 

2. Under Reorganization Plan 3 of 1949, approved June 20, 1949 
(63 Stat. 1066), all authority to operate the postal service was lodged 
in the Postmaster General with authority to delegate any function 
to any officer, employee, or agency of the Department. 

Pursuant to this authority. the Postmaster General has delegated 
to th 1e Deputy Postmaster General authority to execute and perform 
in his own name all powers, functions, and duties conferred by law 
upon the Postmaster General. He was also authorized to delegate 
such powers to officers and employees of the Pe net (Postmaster 
General Order 55509, January 13, 1954; 19 F. R. 361). 

Delegations have ‘also been made to each Assistant Postmaster 
General, General Counsel, and Chief Postal Inspector. See Postal 


Manual, chapter 8, summarized in United States Government Organ- 
ization Manual, 1957-58. 
3. Many different laws directly or by implication authorize in- 
vestigative duties. Typical are the following: 
Title 5, United States Code, section 369, directing the Postmaster 
General to superintend the business of the Department and execute all 
laws relative thereto. 
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Title 5, United States Code, section 382, which authorizes the 
remission of fines, penalties, and forfeitures upon “ascertaining the 
facts.’ 

Public Law 725, 83d Congress (68 Stat. 998: 5 U. S. C. 311a), 
which gives certain powers of investigation to the Department of 
Justice without limiting in any way “the primary authority of the 
Postmaster General to investigate postal offenses.’ 

4. Appropriations acts which for years have provided funds for 
operation of the Postal Inspection Service. 

5. Title 39, United States Code, sections 497, 498, 499, 700, au- 
thorizing the Postmaster General to instruct postal inspectors to 
make examinations and seizures in the enforcement of laws designed 
to protect the revenue of the Department. 

Except in the area of administration of the postal service and the 
performance of quasi-judicial functions the Post Office Department 
has not prosecuting duties. Evidence of violation of postal laws 
contained in title 18, United States Code, is presented to the Depart- 
ment of Justice. 

The prosecution of both civil and criminal cases in the Federal 
courts is handled by the Department of Justice. 

4. Investigation officers take no part in formal or informal hear- 
ings except to act as witnesses and to present, for use by the agency 
in reaching a decision, factual data developed during their investiga- 
tion. They take no part in appeals from initial or recommended de- 
cisions nor are they consulted by the agency when it is in the process 
of reaching a final decision. 

Employees who have prosecuting duties in formal adjudication 
proceedings are those attorneys assigned to the Fraud and Mail- 
ability Division of the Bureau of General Counsel. In all formal 
proceedings (items 1 to 4 answer to question 1 (a) under “Adjud'ca- 
tions’’), the head of that Division initiates proceedings, without super- 
vision of any kind, presents the evidence at formal hearings and pre- 
pares appeals briefs in opposition to appeals from initial or recom- 
mended decisions. He and his staff take no part in the preparation 
of the examiners’ recommendation, nor does he take any part in the 
preparation of the final agency deci ‘ision. 

This separation of functions has been challenged twice in the district 
courts and each time was found to be a separation within the Adminis- 
trative Procedure Act (Glanzman v. Schaeffer, 143 ao : 243; 
Tourlanes Publishing Co. v. Summerfield, 231 F. 2d, 773 

5. (a) Initiating investigations. 

In general it may be said that investigations concerning possible 
violation of title 39, United States Code, sections 259, 259a, and 
provisions of title 18, United States Code, are initiated by the Chief 
Postal Inspector. Frequently, however, his investigations are ini- 
tiated as the result of complaints of members of the public, many of 
which are sent to the Department by Members of Congress. These 
complaints may come to any postmaster, regional director, or any of 
the top executive officials of the Department. When it appears that 
an investigation is necessary to unearth all pertinent facts the com- 
plaint is referred to the Chief Postal Inspector. It would be a rare 
case in which any of the executive officials of the Department would 
participate in an investigation. Of course, they may initiate investi- 
gations of service or other internal management matters. 





| 
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(6) Conducting investigations, 

See answer to 5 (a). 

(c) Preparing cases for prosecution after investigation. 

No executive official of the Department, except the Chief Postal 
Inspector, participates in the preparation of a case to be prosecuted 
before departmental hearing examiners. They do assist in the prep- 
aration of cases to be submitted to the Department of Justice for civ il 
or criminal prosecution in the Federal courts. The general rule is 
that where an executive official is required to make the final decision 
he does not participate in this preliminary phase. 

(d) Preliminary consultation and conference. 

i cept for preliminary consultation with respect to matters arising 
under title 39, United States Code, section 790, and Tort Claims 
matters (see answer to question 1 (a) “ Adjudication”) the executive 
official required to make the final decision does not engage in pre- 
liminary conferences with investigative or prosecuting staff. 

(e) Participating in formal or informal hearing. 

All who have authority to make final decision may participate but 
not as mn estigator or pr osecutor. 

The executive oflicials of the Department (Postmaster General, 
Deputy, Assistant Postmaster General, Bureau of Transportation, 
General Counsel, and Chief Postal Inspector) have responsibility for 
the final decision in adjudications referred to in answer to question 
1 (a) under ‘‘Adjudications.” Except for the Chief Postal Inspector 
they, as a general rule, have had no prior employment in the postal 
establishment and therefore have not participated in any investigation 
or prosecuting stage of a case which they may have to decide. With 
a exception of C hief Postal Inspector they do not initiate new inves- 

tigations or prosecutions. Procedures to insure unbiased decisions 
are therefore considered unnecessary and we have none. 

7 (a) No. 

(b) No. 

(c) Please see answer to question 7 (d). 

The Assistant Postmaster General, bureau of Transportation, and 
the Chief Postal Inspector in the performance of their quasi-judicial 
functions may on occasion seek tl.e advice of the General Counsel 
with respect to a final decision when that official has not participated 
in the preparation or prosecution of the case. 

(d) ‘he General Counsel is the person who makes the final agency 
decision in all functions listed in answer to question | (a) adjudications, 
except itex.s (5), (6), and (7) dealing with transporting second-class 
mail, fines and return of money to rightful owner, respectively. His 
Deputy General Counsel, who exercises no jurisdiction over and who 
—_ not participate in the iny estigative or prosecuting stages, assists 
the General Counsel in preparing the £nal agency decision. 

(e) No. 

8. None of the quasi-judicial functions referred to in answer to 
question 1 (a) under adjudications are perform ed on an ex parte basis. 
There are, however, many instances in which hearing examiners grant 
extensions of time for completion of many proc edural steps w ithout 
consulting both sides. When the respondent does not appear at a 
formal hearing offered to him, an ex parte decision is made by the 
hearing examiner. In such cases, an appeal to the General Counsel 
is allowed when an answer has been filed. 
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No ex parte conferences between deciding and prosecuting offi- 
cials are conducted and we are aware of no conferences between 
deciding officials and other persons. When one party desires to be 
heard, the adversary is invited. 

10. The Department has had no occasion to call into play the excep- 
tion in the last sentence of title 5, United States Code, section 104 (c). 
However, it would interpret this sentence as did the Attorney General 
in his manual on Administrative Procedure (p. 58). Ifthe Postmaster 
General, for example, were actively to participate in or direct an 
investigation of an adjudicatory case, he would not be precluded from 
participating in the final decision. 

The Rules of Practice (39 C. F. R. 201) provide that when an 
appeal from an initial decision has been perfected, the entire record 
shall be transmitted to the officer authorized to render the depart- 
mental decision. ‘The record includes the transcript of testimony or 
summary of proceedings together with all pleadings, proposed findings, 
orders, exhibits, and other documents filed in the proceedings. Briefs 
are filed by both the respondent and the complainant setting forth 
their basis for appe ‘al and the answers thereto. Either or both parties 
may appeal to the agency from any part of the decision of the hearing 
examiner. 

IV. Inspection or ReEcorpDs 


General statement.—On September 30, 1955, the Department sub- 
mitted to the Government Information Subcommittee of the Gov- 
ernment Operations Committee of the House of Representatives 
answers to the questionnaire on release of information to the public, 
to the press, and to the Congress. We respectfully refer the committee 
to those answers. 

1. For the most part written submissions are made to the Post 
Office Department for the purpose of utilizing services offered to the 
public by the Department. ‘To the extent that the patron does not 
have to use certain of our services, these submissions are voluntary. 
However, it the public is to use our services the submissions are, of 
course, mandatory. 

Many different submissions are made for the purpose of utilizing 
services. The written submissions in this category would include, for 
example, requests for forwarding mail as a result of ac hange of addre 18S; 
applications for entry as second-class mail; statements of new s agents 
regarding the percentage of space devoted to advertisements in second- 
class matter offered for mailing; statements accompanying mailings 
of the number of copies mailed; statements showing the number of 
mailings to zones; applications for refunds of postage and fees not 
earned ; orders for stamped envelopes; applications for preferred second 
and third class rates of certain nonprofit organizations; applications to 
use precanceled stamps, postage meters, etc.; applications for special 
cancellation mark; atfidavits and statements regarding the mailing 
of firearms capable of being concealed on the person; petitions for 
establishment of post offices, stations and branches, city delivery 
routes, rural delivery routes, star routes; applications for rental of 
post office boxes; applications for recall of mail; applications for 
installation of mail chutes or apartment house mail boxes; and applica- 
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tions for delivery of or concerning delivery of mail to agents, minors, 
incompetents, etc. 

Persons desiring to do business with the Department submit bids in 
response to advertisements for the procurement of services and 
supplies 

The public submits claims under the Federal Tort Claims Act or for 
lost or damaged, registered, insured or c. o. d. mail. 

The public also submits claims for the issuance of duplicate money 
orders replacing those lost. 

Except for documents required to be filed for customs purposes 
on mail matter entering or departing the United States, the only pro- 
vision of law which requires the filing of certain documents is title 39, 
United States Code, section 233. This section requires that the pub- 
lisher of nerenagens shall file with the Postmaster General not later 
than October 1, each year a sworn statement setting forth the name 
and post office address of the editor, the managing editor,publisher, 
business managers, owners, and the stockholders if the publication is 
owned by a corporation. The statement must also include the names 
of known bond holders, mortgagees or other security holders and in the 
case of publications published more frequently than weekly, a state- 
ment of the average number of copies of each issue sold or distributed 
to paid subscribers during the preceding 12 months. A copy of this 
statement must be published in the second issue of the publication 
after the filing of the statement. 

As reported to the Subcommittee on Government Information 
on September 30, 1955, certain information filed by persons with the 
Department may not be released by subordinate officers and em- 
ployees of the Department (39 C. F. R. 4.3, 4.4). In general, the 
Department has treated as privileged and therefore not available for 
public inspection reports of postal inspectors, records of the Postal 
Inspection Service, names of post office boxholders, names and ad- 
dresses of post office patrons and former patrons, records regarding 
mail matter, records regarding postal savings accounts, and records 
regarding money orders. 

The public may inspect formal records of proceedings in which a 
hearing has been held if a proper interest in them is shown. As 
pre viously has been reported to you, we do not make available to the 
idle curiosity seeker the official records concerning the use of the mails 
to distribute obscene material. 

With respect to all other records of the Department, the head of the 
bureau of the Department having jurisdiction thereof may make 
records and information available under certain circumstances. We 
believe the conditions which we have attached to the release of certain 
of these records are fair and reasonable. Seven conditions have been 
established, they are: 

The interest of the person requesting permission to make the 
inspection: Under this condition we want to be sure that the inquirer 
has a legitimate interest in the information sought. 

2. Whether the disclosure of the information contained in the record 
will violate the privacy of the mail: Under this rule we seek to protect 
the rights of the citizens with respect to their private affairs. 
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3. Whether the release of the record will jeopardize future access 
to information: It would be unwise to jeopardize the necessary flow 
of information by revealing, for example, to an applicant for a posi- 
tion the statements made concerning him by persons listed in his 
application as references. ‘To disclose this information given to us 
in confidence would tend to prevent the securing of candid, frank, 
opinions concerning an applicant’s ability and character. 

4. Whether the disclosure of the record will have the effect of hinder- 
ing free administrative decisions in the same or similar matters in the 
future: On many occasions with respect to the leasing of property 
for postal purposes it would not be in the public interest to disclose 
publicly our interest. Any such disclosure of our interest in certain 
possible building sites would tend to drive prices higher. 

Whether the purpose for which the record is sought is prejudicial 
to the public interest: We feel that we are entitled to know the pur- 
pose for which the information is sought. We do not believe that 
the idle curiosity seeker is entitled to review our records of cases 
ce ng pornography. 

Whether the release of the record at the time is premature and 
W iY improperly affect a pending action: This condition speaks for 
itself. 
7. Whether the record is already othe ‘rwise made public: Of course, 
if a matter is already made public there is no great point in denying 
access to it. This would apy hy to such things as maps, plats, records 
published primarily for public consumption, reports of hearings, and 
the like. 

4. We do not publicly announce filing of matters which are avail- 

able for public inspection. Of the many thousands of submissions 
made to the Department annually by patrons, the vast majority rele te 
to the services offered by the Department. It would be impracticable 
to publish the filing of these applications. Frequently, however, 
press releases are issued soneetiing the activities of the Department 
with respect to its efforts to purge the mails of fraudulent activities 
and obscene material. 

: See the answer to question 3. 

The Department does not publish notices announcing the filing 
of sptiensiore or petitions. Except in very rare cases such applica- 
tions or petitions are of interest to no one other than those who filed 
ae ‘m or against whom they have been filed. 

The Post Office Department, unlike regulatory commissions and 
eleda: does not take a vote prior to agency action. 

8. See the answer to question 3. 

9. It is an established and necessary policy of the Post Office 
Department to make available to the press, the Congress, other 
Federal agencies, and the public generally the widest possible infor- 
mation on the Department, its activities and services. Such limita- 
tions as exist on availability of information are principally for the 
protection of the private affairs of patrons. The Department does 
not believe that the raw files should be made available to the public. 
To do this may in many instances dry up a source of information. 
We believe that the matters listed as being privileged should be 
continued to be so listed. 
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V. WorKLOAD AND STAFFING PATTERNS 


1. Rulemaking.—Please see our answer preceding question 1 under 
Rulemaking and our answer to question 1, wherein we explain that 
our rulem: aking function is exempt from the ‘Administrative Procedure 
Act. Please also see the answer to question 6 (a) under Rulemaking 
wherein we demonstrated that it was the consistent practice of the 
Department to invite public comment on proposed rules when time 
and the character of the action proposed permit. Concerning the 
volume of work, please see the answer to questions 8 and 9 under 
Rulemaking. There is no real backlog. 

Adjudications.—Please see our answer to questions 8 and 9 under 
Adjudications for such workload figures as are available. Backlogs of 
any consequence exist only with respect to adjudications under title 
39, United States Code, sections 259 and 259a, and title 20, United 
States Code, section 2672, et seq. Please also see our answers to 
question 30 under Adjudications for such figures as are available con- 
cerning backlog. 

The major steps for both rulemaking and adjudications are out- 
lined in sections 1003 and 1004, title 5, United States Code. 

Rulemaking.—The process involves the formulation of rules, advance 
publication, study of comments of public, and republication. 

It is not possible to give an estimate of the time required for each 
step in the making of rules and regulations. The rules and regulations 
of the Department are issued by the Postmaster General under the au- 
thority of some 70 to 80 different provisions of law. When we volun- 
tarily comply with the rulemaking provisions of the Administrative 
Procedure Act we do publish our proposed rules in the Federal Register 
and allow 30 days or more within which the public may comment. 
The Department is constantly reviewing its rules and regulations with 
the objective of simplifying them, perfecting ambiguous regulations 
and to evaluate views of the mailing public expressed in the form of 
complaints or otherwise. The rules and regulations are studied by 
each bureau of the Post Office Department having jurisdiction of the 
function to which the rules and regulations relate. As the need for 
change becomes apparent, those bureaus initiate proposed regulations 
within the Department and coordinate the publication through all 
interested bureaus. This may take weeks or even months in some 
instances and a matter of days in others. On August 25, 1956, rules 
proposing revision of the fees for insured mail and to make other 
changes in the regulations relating to insured mail were published. 
The public was invited to comment. It was not until November 30, 
1956, that we were able to finalize these regulations and they were 
not made fully effective until January 2, 1957. Prior to the publica- 
tion of the proposed rules, considerable time was needed within the 
Department itself to study the revenue and costs of the insured mail 
service in order that proposed fees would be on a sound basis. This is 
typical of the rulemaking procedures which require a substantial period 
of time from proposal to finalization. 

Typical of the shortest proceeding were the regulations published 
on November 30, 1956, in the Federal Register which made changes in 
the International Postal Service by establishing air parcel post service 
with Turks Island. The service was the result of an agreement be- 
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tween United States postal authorities and the postal authorities of 
Turks Island. The regulations were made effective with publication. 
A similar series of regulations made effective within 1 week were the 
recent orders and instructions curtailing certain postal services. 

Adjudications.—With respect to items 1—4 in the answer to question 
1 (a) under Adjudications, involving fraudulent use of the mail, etc., 
the major procedural steps required by sections 1004, title 5, are 
observed. In addition to those procedural steps, however, there is the 
major step of basic investigation and the preparation of the case for 
prosecution. Eliminating those two phases, our answers to questions 
25-30 under —— ations probably provide the best estimates as to 
time involved that can be presented. In considerable degree, the 
time involved in hers major steps of adjudic ation is not within the con- 
trol of the Post Office Department. The hearing examiner to which 
a case has been assigned, and who is not subject to the control of the 
Department insofar as his decisions are conecrned, has the authority 
to grant continuances in all phases of the case and is under no require- 
ment to issue his initial decision within a prescribed period of time. 
The Department can control only its prosecuting staff by requiring 
them to complete all phases of the case as promptly as possible. 

Item 5, in answer to question 1 (a), adjudication, involves the 
application of title 39 United States Code, section 576, dealing with 
the changing by the Department of the mode of transporting periodical 
mail. The proceedings required by that law, and for which rules of 
practice are published in title 39, Code of Federal Regulations, section 
201.50, have never been used. No publisher has ever filed the com- 
plaint authorized by this law. 

[tem 6, answer to question 1 (a) under Adjudications deals with 
fines and other deductions from pay of railroads and other contract 
carriers of mail for failures of service, etc. Please see our answer to 
question 8 under Adjudications. There are no centralized records 
upon which we can base an answer to this question. , Ordinarily, there 
is no backlog in matters of this kind. The process, for the most part, 
involves a determination of the amount of loss or damage to the De- 
partment created by the failure of service and that amount is offset 
against the compensation due to the carriers (see 39 C. F. R. 
92.8 (7) (h)). The major steps are outlined in title 39, Code of 
Federal Regulations, section 201.60. The time varies according to 
the importance of the issue and to the personnel handling it. It is 
not a long protracted process, however. 

[tem 8, answer to question 1 (a), under Adjudications, deals with the 
settlement of tort claims. The settlement of tort claims is exempt, of 
course, from the provisions of the Administrative Procedure Act 
because the settlement is subject to a trial de novo in the Federal 
courts. We consider it an adjudication, however, and provide certain 
procedures for settling these claims. The major steps involve the 
filing of the claim, its study and the final adjudication. After adjudi- 
cation, there is the process of issuing the necessary checks to cover the 
claim if it is allowed. 

We can give no reliable estimate as to time involved in the adjudica- 
tion process. If a claim is filed and is complete in ail respects, its 
adjudication should be complete within 2 weeks. If the claim is 
incomplete, as most of them are, the time involved could run from 
several months to a year. This is particularly true in personal-injury 
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cases which necessarily require medical reports and detailed field 
investigations. 

Indicative of the workload and backlog is our answer to question 
30 (a) and (d) under Adjudications. Anywhere from 8,000 to 10,000 
claims a year may be filed. As of October 1, 1956, 1,225 claims were 
on hand. As of May 1, 1957, there were 914 cases on hand. How- 
ever, most of the work was completed in 611 of these cases. One 
hundred forty-five were ready for adjudication and 158 were incom- 
plete and subject to the receipt of additional evidence. 

Item 7 of the answer to question 1 (a) under Adjudications involves 
the determination of the rightful owner of money or property lost or 
stolen from the mails and subsequently recovered. 

Collections and recoveries of moneys or property lost in or stolen 
from the mails involve both Government losses and losses suffered by 
postal patrons. Recoveries result primarily from investigations in- 
volving all types of depredations and other mistreatment of mail 
matter. Being of this nature, the cases are handled on a decentralized 
basis in 15 regional divisions of the Postal Inspection Service. The 15 
divisions were established many years ago. Information as to the 
number of investigations pending at a given time is not available in 
the headquarters in Washington. We can report, however, that 
during the fiscal year 1955 there were 1,044 collection cases and 
$114,312 was recovered. We are unable to state exactly the number 
of cases in which these collections were returned to postal patrons. 
For the fiscal year 1956 there were 1,069 collections and a total collec- 
tion of $88,501. The investigative process varies substantially 
according to the type and amount of depredation and loss. So too 
does the time vary in determining who the rightful owner of the 
recovered property or money may be. We can, therefore, give you no 
reliable figure as to the amount of time involved in instances of this 


kind. 


a] 


3. Rulemaking—We advised the committee in our answer to the 
questions under ‘‘Category 1: Rulemaking,” that the rules and regula- 
tions issued by the Postmaster General fell within the exceptions to 
the rulemaking provisions of the Administrative Procedure Act. We 
further stated, however, that where time and the nature of the action 
to be taken permitted, we voluntarily afford public participation in 
our rulemaking processes. In our answer to question 6 (a) under 
‘‘Rulemaking,” we listed seven instances from November 1954 until 
September 1956, in which we had invited public participation. (There 
have been more since.) Of those 7 instances, 2 were commenced in 
1955 and 2 completed. However, one of the completions had started 
in 1955. Four of the instances were started and completed in the 
calendar year 1956 and one of those which was started in 1955 was 
completed in 1956. 

Adjudications.—In the fiscal year 1955, members of the public 
filed with the Department pursuant to title 28, United States Code, 
section 2672, et seq., 8,593 claims. <A total of 11,008 claims were 
adjudicated during that year, some, of course, being claims filed in 
the prior fiscal year.’ In fiscal year) 1956, 9,030 claims were filed and 
8,879 were adjudicated. 

During the fiscal or calendar years covered by this question there 
were no proceedings commenced or completed under title 39, United 
States Code, section 576. 
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There are no centralized records upon which we can base a report 
as to the number of proceedings started and completed in the years 
in question under title 39, United States Code, sections 539, 563, 567, 
568, and 570; title 39, Code of Federal Register, sections 94.4, 95.6, 
and 9.6. Please see ori answer to question 8 under ‘“‘Adjudications.”’ 
Heretofore there has been no administrative reason dictating the need 
for maintaining statistics with respect to fines and deductions from 
pay of railroads, airlines, or other contract carriers of mail. None, 
therefore, have been maintained. 

It is impossible to state the number of collection and repayment 
cases that were started and completed under section 790, title 39, 
United States Code (restoring money or property to rightful owner) 
during the years in question. Please see our answer to question 2 
under this category. 

With respect to proceedings held under the authority of sections 
259 and 259a, title 39, United States Code (fraud and obscenity), 
we report as follows: 

Started fiscal year 1955 ewe : gers i : 354 
Completed fiscal year 1955_- 


a ro ee 407 
Started fiscal year 1956 en &S 3 sS fesyae- xte fu es 300 
CIGIOCRG TiOGed BOO UIDG sions aia wre nid Gide Sho wae sates ea 280 


For the number of formal proce etlitie rs on mailability under section 
1461, title 18, United States Code (mailing obscene matter), please 
see answer to question 8 under “‘Adjudications.” 

During the years 1955 to date 4 such proceedings were started and 
4 completed. One of the completions, however, is now the subject of 
proceedings in the Federal court. 

In the fiscal years 1955 and 1956, 115 cases restricted under title 
39, United States Code, sections 259 and 259a were closed by the 
prosecuting staff because it did not appear that administrative action 
was warranted. 

lhe figures stated above for cases started and commenced under 
title 39, United States Code, sections 259, 259a, include cases in- 
volving’ persons and concerns situated in foreign countries and for 
whom full Administrative Procedure Act hearings are not available. 
The figures used in answer to question 8 under Adjudications include 
only cases started and completed against persons and concerns within 
the United States. 

Formal proceedings under title 39, United States Code, sections 
225, 226, 232 (second-class mail): During the years 1955 and 1956, 
10 proceedings were started and 5 have been completed. 

Rulemaking.—The question seeks the changes within the past 
5 fiscal years. This takes us back to July 1, 1952, which was the 
beginning of fiscal vear 1953. The hepiibintibe in 1952 was of the 
view that its rulemaking functions were exempt from the provisions 
of the Administrative Procedure Act. (See the general statement 
preceding the answer to question No. 1 under Rulemaking.) There 
were only isolated instances in which the Department then invited 
the public to participate in the rulemaking function. The instances 
were the public was invited involved the establisnment of rates of 
postage for fourth-class mail by the Postmaster General with the 
consent of the Interstate Commerce Commission. 

In the latter part of 1954, the Postmaster General concluded that 
in the future the public would be invited to participate in the formula- 
tion of rules and regulations of the Department when the nature of 
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the action to be taken and time permitted. Commencing in Decem- 
ber 1954 and on a number of occasions since that time, the Postmaster 
General has published in the Federal Register proposed rules and 
regulations and invited public comment thereon. The time within 
which the public was given to comment ranged anywhere from 30 
to 40 days. This voluntary compliance with the provisions of the 
Administrative Procedure Act has not necessarily expedited the 
performance of the rulemaking function but has served in many 
instances to establish better relations with the general public and the 
large mailing organizations. 

Adjudications.—In 1952, the Department, in those adjudications 
under title 39, United States Code, sections 259, 259a, 232, and 576, 
had established and published in the Federal Register rules of pro- 
cedure and practice. Essentially, the rules with respect to proceedings 
under title 39, United States Code, sections 259 and 259a, are the same 
today as they were then. The practice under them, however, has 
varied to some extent to conform to judicial interpretation. Under 
the rules more frequent use of field hearings is now made. Under the 
rules and under rules soon to be published, provision is made for the 
taking of depositions of witnesses in foreign countries. These changed 
practices, while accomplished after judicial interpretation have and, 
we believe, will expedite tne completion of proceedings arising under 
these sections of the law. 

The essential changes made in our practices, other than the rules of 
practice, which have expedited adjudicatory proceedings involve 
delegations of authority to take final agency action. Prior to 1953, 
all final agency actions were taken and made by the Postmaster 
General personally. This required that he, along with all of his many 
other duties, assure himself that on the basis of the record made at a 
hearing before a hearing examiner, the action recommended by the 
hearing examiner was warranted. In many instances, these cases 
involved technical points of law and complex and complicated medical 
problems. In January 1954, Postmaster General Order 55507 was 
signed, delegating to the Deputy Postmaster General authority to 
execute and perform in his own name all the powers, functions and 
duties conferred by law upon the Postmaster General. Authority 
was also given to redelegate any of the powers as he deemed appro- 
priate. Thus, the Postmaster General was relieved of the burden of 
studying the records and recommendations developed from adminis- 
trative hearings under the Administrative Procedure Act. The 
Deputy Postmaster General redelegated authority to his administra- 
tive assistant by order 55510 of January 14, 1954. The delegation 
authorized the administrative assistant in his name to execute the 
Postmaster General’s authority under title 39, United States Code, 
sections 259 and 259a, when (1) the action to be taken involved person 
and concerns residing outside the United States, its Territories and 
possessions and for whom an Administrative Procedure Act hearing 
was not available, and (2) when the action to be taken involved per- 
sons and conceins resident in the United States who, having been 
offered opportunity for agency hearing had defaulted under the rules 
of practice. 

This delegation of authority thus spared the Deputy Postmaster 
General from trifling default matters and reserved his time for matters 
truly adversary in nature. 
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It soon became apparent to the Deputy Postmaster General that 
the increasing volume and complexity of the matters committed to 
his decision were such as to make undue demands on his time. 
Accorc ingly it was determined that the authority to take final agency 
action should be del egate -d to the chief legal officer of the Departm ent 
who is now the General Counsel. Such an order was issued on May 17, 
1954. Under this order, final agency action was authorized to be 
taken by the Solicitor, now the — Counsel, under title 39, 
United States Code, sections 255, 256, 257, 259, 259a. Prior to the 
execution of this order, the proposal was ai mal with representa- 
tives of the Department of Justic ‘e who concluded that this delegation 
was within the authority of the Postmaster General and in accord with 
the principle of separation of functions. 

In January 1956 it was determined that the existing rules of prac- 
tice and the authority to make final decisions with respect to the 
revocation of second-class mailing privileges should be revised and 
expanded. Accordingly, it was determined that a new administra- 
tive hearing under the Administrative Procedure Act should be pro- 
vided for those cases wherein the Department proposed to deny an 
entry for second-class mailing privilege s as well as those cases involv- 
ing the revocation of such an entry. The Acting Postmaster General, 
on January 23, 1956, delegated to the Solicitor, now the General 
Counsel, authority to take final agency action in any matter relating 
to the proposed denial, suspension, or annulment of second-class mail- 
ing privileges under title 39, United States Code, sections 224—-227, 
229, 230, 232, 233. This latter move and the rules of practice pub- 
lished thereafter received commendation from the administrative law 
section of the American Bar Association. 

These changes and delegations of authority, we believe, have ex- 
pedited final agency action, although at the moment we can point to 
no statistical record to prove this point. Certainly, however, it keeps 
the final agency decisions at a high level within the Department and 
affords to litigants an opportunity to have a lawyer decide legal 
questions. 

5. Rulemaking.—lf we confine our answer to this question to those 
instances wherein we voluntarily comply with the provisions of the 
Administrative Procedure Act, the personnel involved would include 
high-level administrative officers of the Department experienced in 
the many services offered by the De ‘partment and attorneys, stenog- 
raphers, ‘and clerks in the Office of the General Counsel. Depending 
upon the subject matter of the rule, statisticians, rate experts, experts 
in personnel matters, transportation, real estate, motor-vehicle opera- 
tion, etc., might be involved. There is no way we can estimate the 
numbers of personnel so employed. No one person devotes himself 
exclusively to rulemaking. We believe it may be sufficient to say 
that depending upon the complexity of the rule or the function covered 
by the rule, the proceeding might involve substantial numbers or very 
few persons. 

Adjudications—With respect to items 1, 2, and 8, in answer to ques- 
tion 1 (a) under adjudications, the entire process of adjudication in- 
volves primarily postal inspectors and the clerical force assigned to 
them; attorneys, in the Office of General Counsel and their clerical 
force; hearing examiners and their clerical force; and the General 
Counsel of the Department. In addition, with respect to item 1 
(fraud cases), there may be involved chemists and medical experts 
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employed by the Food and Drug Administration of the Department 
of Agriculture. Two postal inspectors devote practically 100 percent 
of their time in the investigation of matters arising under items 1 and 
2 (fraud and obscenity). From time to time one or more of the re- 
maining nine-hundred-odd postal inspectors may participate in such 
investigations. The legal staff who prosecute cases under items 1 
and 2 consists of six lawyers and necessary clerical assistance. There 
are two hearing examiners who devote full time to the hearing of cases 
under the Administrative Procedure Act. The General Counsel, 
aided by his deputy, prepares the final ageney decisions. 

With respect to item No. 3, in answer to question 1 (c) Adjudica- 
tions (second class entry and revocation), in addition to the legal 
staff above mentioned, one or more administrative officials of the De- 
partment may be involved. 

With respect to item 4 (mailability under 18 U. S. C. 1461), the 
only personnel utilized outside of the legal staff would be personnel 
in post offices throughout the United States. 

Concerning item No. 5 (mode of transporting periodical mail), 
there has never been any such proceeding. However, the legal staff 
and some administrative officials would be involved. 

Item 6 (fines, etc., against carriers) requires participation only by 
administrative officials and employees. 

Item No. 7 (restoring money to rightful owner), involves exclusively 
the services of postal inspectors. 


VI. Untrormiry or ADMINISTRATIVE PROCEDURE 


1. We have not made it a specific project to conform the procedures 
of the Department to those of other agencies of the Government. It 
has been considered that complete uniformity was neither practicable 
or desirable because of the varying types of functions performed by the 
agencies of Government. However, prior to drafting the original 
rules of practice the Department did study the rules of other agencies. 
We find that they are not unlike the general procedures of the Federal 
Trade Commission (16 C. F. R., pt. 7). 

2. To the extent that the courts have reviewed many of the actions 
taken by the Department in proceedings based on its rules and have 
rather uniformly failed to criticize its procedures, we believe that our 
rules do provide in adjudication proceedings the requisite in due 
process. 

3. Other than the Administrative Procedure Act and title 39, United 
States Code, section 576, we are unaware of any law which prescribes 
statutory procedures for the performance of administrative functions 
of the Post Office Department. 


VIL. Rutes ror Apmission To PRAcTICS AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


1. Our rules for admission to practice are published in title 39, 
Code of Federal Regulations, sections 202.1-202.7. We believe that 
these rules are simple and do not work an undue hardship on attor- 
neys or clients. An attorney must show that he is admitted to prac- 
tice and in good standing before any court of the United States or the 
District of Columbia or the highest court of any State or Territory. 
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He may gain admission by filing with the General Counsel of the Post 
Office Department an affidavit containing the following information: 
his office address, details concerning his admission to practice in the 
carious courts, a statement that he has never been suspended or dis- 
barred, a statement that he does not hold an office of trust or profit 
under the Government of the United States and when such office was 
terminated if it was ever held. He must also swear that he will sup- 
port and defend the Constitution of the United States. 

The rules also provide that no attorney disbarred from practice in 
this Department or any other executive department will be placed on 
the roster of attorneys until the order of disbarment has been revoked. 

A former attorney of this Department is not ipso facto prevented 
from practicing before the Department. However, we do have a 
rule (39 C. F. R. 203 (c)), under which we may refuse to recognize 
an attorney even though he is admitted to practice, in a case or 
matter with which he was in any way connected while serving as a 
Department attorney. We also refuse to recognize attorneys who 
may come within the scope of title 5, United States Code, section 
99, or title 18, United States Code, sections 281, 283. Except the 
statement required in the affidavit (39 C. F. R. 202), we have no 
rules for avoidance of conflicts of interest. We believe, however, the 
statements made under oath in the application are sufficient to 
accomplish this purpose. 

3. Yes, we are now conferring with the Department of Justice 
concerning uniformity of procedure. 

4. See answer to question 3. 


VIII. Exemptions From tHe ADMINISTRATIVE PrRocepuRE Act 


Yes. 

2. The committee is respectfully referred to the general statement 
appearing before question No. 1 under the rulemaking phase of this 
questionnaire. There it is stated that the Department is exempt 
from the rulemaking provisions of the Administrative Procedure Act 
under both exceptions contained in title 5, United States Code, 
section 1003. 

With respect to adjudications please see our general statement 
preceding the answer to question No. 1 of the adjudication phase 
of this questionnaire. Except in two instances the law authorizing 
the performance of a quasi-judicial function does not expressly 
require a hearing. However, the courts have from time to time said 
that certain of the authority granted to the Postmaster General to 
determine what may or may not be admitted to the mails must be 
exercised only after there has been a full and fair hearing. These 
laws are set forth in answer to question 1 (a) under ‘Adjudications.”’ 


IX. Court Dectsions AFFrecTING AGENCY FUNCTIONS 
FRAUD ORDERS AND PROCEEDINGS (39 U. S. C. 259,732) 


Donaldson v. Read Magazine (333 U.S. 178, 1948): Title 39, United 
States Code, section 259, shone ieee General to deny use 
of postal facilities to fraudulent se -heme held not invalid as authorizing 
prior censorship, unreasonable searches and seizures, or violating due 
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process of law by denying trial guaranteed in criminal proceedings, or 
es inflicting unusual punishment. 

Postmaster General has authority to modify or revoke a fraud 
order in part, without affecting legality of portion of order remaining 
in effect. 

This case has caused no changes in published procedure, but only 
in agency practice limiting names covered to minimum necessary to 
effectively suppress unlawful scheme. Decision affirms and supple- 
ments Public Clearing House v. Coyne (194 U.S. 497 (1901)). 

Reilly v. Pinkus (N. J. 1949, 338 U. S. 269): In fraud proceeding 
before Postmaster General the court held that a reasonable oppor- 
tunity to cross-examine witnesses on issues of intent was unduly 
limited by hearing examiner. 

Thus the scope of cross-examination of witnesses was enlarged. 

Cates v. Haderlein, Postmaster (342 U. S. 804, October 1951). 
Upon consideration of Post Office Department’s confession of error 
the Supreme Court reversed CCA (189 F. 2d 369) which held that a 
proceeding under title 39, United States Code, section 259 was not 
subject to Administrative Procedure Act (5 U.S. C. 1001 et seq.). 

Agency procedure had already been changed, effective July 1951, to 
conform to the Administrative Procedure Act. 

Jefferies v. Olesen (D. C. Cal. 1954, 121 F. Supp. 463): Refusal to 
grant application for transfer of hearing on charges that applicant 
was using the mails to defraud, from Washington, D. C., to Los 
Angeles, where applicant resided, constituted denial of administrative 
due process. 

Subsequently, the Post Office Department has provided for transfers 
for good cause shown and convenience of the parties. 


OBSCENITY ORDERS AND PROCEEDINGS (18 U.S. C. 1461) 


Walker v. Popenoe (149 F. (2d) 511 (May 28, 1945)): The mailer 
of alleged obscene publication is entitled to a departmental notice 
and hearing before the Post Office Department may treat the 
publication as nonmailable matter. 

A procedure was thereafter adopted and followed giving notice to 
sender of questioned mailing of opportunity to show cause, by sub- 
mission of written or oral statements why mailing should not be 
treated as violation of section 1461 of title 18. 

Confidential, Inc. v. Summerfield (Civil No. 3982-55, October 7, 
1955): By consent order the publisher was to furnish postmaster 
within 24 hours of printing, copies of issue of magazine. If Post- 
master General regarded it as nonmailable, the publisher was entitled 
to a hearing conducted in conformity with Administrative Procedure 
Act; however, the magazine must be dispatched pending the outcome 
of the hearing unless injunction obtained from United States District 
Court of the District of Columbia. 

Effort to follow this procedure with regard to a later issue failed 
when the court held it had no jurisdiction over case or publisher. 

By subsequent agreement between parties, the court was given 
jurisdiction over the publisher, for possible future proceedings. 

Sunshine Book Co. v. Summerfield (128 Fed. Supp. 564, as reversed 
by United States Court of Appeals, District of Columbia, May 
23, 1956, in unreported decision): Postmaster General is without 
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authority to withhold from the mails any questioned publication 
unless there has first been an administrative hearing resulting in 
decision that publication is nonmailable. Publication must be dis- 
patched during pendency of such proceeding. 

The effect of the decision is that the Department passes unhindered 
questionable publications since by the time a hearing is held the 
publication is out of the mails and the question moot. 

The decision was reargued before Court of Appeals en banc and is 
now under advisement. 

Recently in One, Incorporated v. Olesen (No. 15, 139 U.S. Court of 
Appeals for the Ninth Circuit), the court passed over the fact, without 
deciding or discussing, that the mail was detained and withheld from 
dispatch without a hearing. Thus, there may be a split of authority 
in these two circuits. 


OBSCENITY ORDERS AND PROCEDURES (39 U. S. C. 259a) 


Door v. Donaldson (195 F. 2d 764, U. S. C. A., D. C. 1951): Held 
that adjudication section of APA applicable to POD hearing to de- 
termine whether films were obscene and a full hearing was required. 
POD had contended that this was within inspection exception of 
APA but court says it is not. POD had given a partial hearing but 
contended even this was not required. 

The effect of this decision has been the granting of a full APA 
hearing in all subsequent obscenity proceedings. 

Summerfield v. Sunshine Book Co. (221 F. (2d) 42; cert. den. 349 
U. S. 921. Decided): The court held that a departmental order 
under 259a was too broad and raising grave constitutional questions, 
when mail of possible future legal activities of the business was 
affected. 

This case applied to a publisher who took subscriptions for allegedly 
obscene magazine, all published issues of which had been held non- 
mailable. Court held departmental order would also affect mailing 
of future unpublished issues, character not yet established as matter 
of law and was thus invalid. 

The case resulted in the modification of some orders narrowing their 
scope to apply only to publication then in print. 

Tourlanes Pub. Co. v. Summerfield, 231 F. (2d) 773, applied Sun- 
shine decision to enterprises selling various articles of merchandise, 
some of which had been found to be obscene and others had not. 

Effect of these decisions was to modify subsequent 259a orders so 
as not to affect clearly legal phase of business against which the order 
was issued. 

Olesen v. Stanard, d/b/a Male Merchandise Mart (227 F. (2d) 785. 
Decided): An order issued under title 39, United States Code, section 
259a, was invalid when based upon finding that merchandise sold was 
obscene since sole proof was descriptions contained in advertising 
circulars. 

Effect of decision was to avoid further proceedings upon such charges 
and proof. 

However, in U. S. v. Hornick (229 F. (2d) 120), decided January 20, 
1956, it was held in a criminal case arising under title 18, United 
States Code, section 1461, that conviction was sustained upon adver- 
tisement alone upon charge of giving information as to where, how 
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and from whom obscenity may be obtained—regardless of character 
of material actually furnished customers. 

As a result, charges have been filed under 259a where appropriate 
alleging violation of that section for giving information as to where, 
how and from whom obscene matters and things may be obtained, 
based upon representations made in circulars, per se. Case testing 
this now before United States Court of Appeals, Ninth Circuit, in 
A. S. Toberoff, individually and d/b/a Filmeraft Co., et al. v. Otto K. 
Olesen, individually and as Postmaster of the City of Los Angeles, State 
of California. 


FICTITIOUS FRAUD PROCEEDINGS (39 U. S. C. 255) 


Leon Lewis, d/b/a Imperial Packaging Co. v. Hannegan (decided): 
Held, that fictitious-fraud statutes not applicable to skip-tracer 
schemes where only thing obtained by fraudulent representations 
made was information as to whereabouts of delinquent debtors. 

Effect of the decision was to discontinue actions against such 
schemes. 

Many changes have been effected gratuitously without prior court 
decisions which are intended to comply more fully with the spirit of 
the Administrative Procedure Act. Most recent is the procedure 
assuring a separation of judicial and prosecutive functions. This 
procedure is discussed with favor in Glanzman Studios v. Schaeffer 
(143 F. Supp. 248, 1956). 

Another is the granting of a hearing to applicants for second-class 
mail permits when such have been refused by the Mail Classification 
Division of the POD. Second-class revocations have always required 
a hearing by statute, but were recently granted a full APA hearing. 

There are many other decisions cited in the annotations to title 39, 
United States Code Annotated, sections 259 and 259a, but for the 
most part they deal with substantive rather than procedural matters. 





APPENDIX 
Post Orrice DEPARTMENT 
Washington 25, D. C. 
(Published in Federal Register November 9, 1957, vol. 22, No. 219, p. 8999) 


PROCEDURES GOVERNING ADMINISTRATIVE HEARINGS IN CASES INVOLVING 
QUESTIONS OF MAILABILITY 


TITLE 39—POSTAL SERVICE 
CHAPTER 1—POST OFFICE DEPARTMENT 
Part 203—Hearings on Mailability 


§ 203.1 Mailability rulings; postmasier requests. Whenever any postmaster, 
acting pursuant to the instructions contained in § 14.10 of this chapter (section 
331.6 of the Postal Manual) withholds from dispatch any written, printed or pic- 
torial matter or other article or thing which upon inspection appears to be of 
doubtful mailability under the provisions of Title 18 U. 8. Code, sections 871, 
876, 1302, 1461, 1463, 1715, 1717, 1718, he shall promptly forward such article 
or thing (or a sample, if many similar articles or things are offered for mailing) 
to the Fraud and Mailability Division, Office of the General Counsel, Post Office 
Department, Washington 25, D. C., for instructions as to whether it should be 
accepted for mailing or further withheld from dispatch for proceedings in accord- 
ance with these rules of procedure. 
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203.2 Notice of hearing; when required. Upon receipt of an article or thing 
submitted by the postmaster in accordance with § 203.1, the Assistant General 
Counsel, Fraud and Mailability Division, shall advise the postmaster either to 
accept such article or thing for mailing or, in the event that there exists probable 
cause to believe that it is nonmailable under the provisions of any of the statutes 
enumerated in such § 203.1, he shall so advise the postmaster of the office of mail- 
ing and shall direct him to serve upon the Mailer, and obtain a receipt therefor, 
a Notice which shall conform to the provisions of § 203.3. Two copies of the 
notice shall be filed with the Docket Clerk, Office of Chief Hearing Examiner. 

§ 203.3 Notice; contents and service. The notice which shall be served upon 
the mailer of any matter in accordance with § 203.1 shall state the reason assigned 
for doubt as to its mailability and shall specify as far as possible the character 
or content of the article involved which the Assistant General Counsel, Fraud 
and Mailability Division, who shall be the Complainant in the event of a formal 
proceeding, avers as a basis for requesting a ruling excluding such matter from 
the mails. The notice, which shall be signed by complainant, shall state the 
statute which relates to the mailability of such matter. It shall state that the 
person or concern to whom the notice is addressed may have a hearing before a 
Hearing Examiner of the Post Office Department upon a day certain and stated 
in said notice, which shall be within ten days of the date of the notice. The 
notice shall be sent to the postmaster promptly upon receipt and examination 
of the questioned article and a copy shall be sent to the mailer (or to counsel 
therefor, if requested) at the same time. Service of the notice either by the post- 
master or by mailing or otherwise sending the notice direct to the mailer shall be 
sufficient. 

§ 203.4 Mailer’s option to answer notice or withdraw mailing. The mailer 
upon whom the notice is served in accordance with § 203.3 shall have the option 
to apply for the withdrawal of the article or articles from the mail or to file answer 
to the averments in the notice and be present at the hearing. 

§ 203.5 Answer to notice; filing time and place. The mailer’s answer to the 
notice shall be in writing and 3 copies shall be filed with the Docket Clerk, Office 
of Chief Hearing Examiner, Room 5117, Post Office Department, Washington 25, 
D. C. by mail or otherwise. A copy shall also be sent by the mailer directly to 
the Assistant General Counsel, Fraud and Mailability Division, Room 5226, 
Post Office Department, Washington 25, D. C. 

§ 203.6 Answer; contents. The answer shall state the mailer’s reply to each 
averment and specification of the notice. 

§ 203.7 Compromise and informal dispositions. The mailer may request a 
conference with the Assistant General Counsel, Fraud and Mailability Division, 
and an opportunity for informal disposition of any question of mailability by 
agreement which shall be subject to final approval by the General Counsel. 
When such a request is received the scheduled hearing date will be postponed for 
such period of time as may be necessary to permit holding such conference and 
agreement for informal disposition, but in no event longer than 5 days unless 
specifically so requested by the mailer or his attorney of record. If no agreement 
is reached at the conference between the parties, the mailer shall be accorded a 
hearing as soon thereafter as possible. 

§ 203.8 Hearings; location and time. Hearings shall be held in Room 5241 
Post Office Department, 12th Street and Pennsylvania Avenue N W., Washington, 
D. C., and shall commence at 10 o’clock a. m. on the date specified, unless other- 
wise ordered by the Hearing Examiner upon request of complainant or mailer for 
good and substantial reasons submitted. 

§ 203.9 Mailer; representation by counsel. The mailer may be represented by 
an attorney. 

§ 203.10 Burden of proof. The burden of proof in any hearing under these 
rules rests upon the complainant. 

§ 203.11 Disposition upon failure to answer or appear. If no answer to the 
notice is filed as required or if the mailer fails to appear at the hearing personally 
or by counsel, further participation in the case shall be deemed to have been waived 
by the mailer and the case shall be removed from the calendar and returned to the 
Fraud and Mailability Division, which shall furnish the postmaster with the 
General Counsel’s ruling on the mailability of the article under consideration. 

§ 203.12 Proposed finding at close of hearing. Inasmuch as time is important 
to many mailers, Hearing Examiners, complainant and the mailer shall be re- 
quired to cooperate so as to expedite these proceedings to final judgment. Con- 
sequently, if parties desire to submit proposed findings of fact or conclusions of 
law, they shall present them to the Hearing Examiner at the conclusion of the 
hearing. 
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§ 203.13 Expedited procedure for periodicals. In cases involving the mail- 
ability of periodical publications, the Hearing Examiner shall submit his written 
recommendation to the General Counsel as soon as possible but in no event longer 
than 48 hours following the completion of the hearing. He may, if requested by 
the mailer, state his findings, conclusions and recommendation at the completion 
of the hearing, unless the case involves factual evidence or questions of law which 
require additional time and study and therefore makes the rendering of a bench 
decision impracticable in which case his decision shall be rendered in writing as 
promptly as possible. 

§ 203.14 Exceptions to examiner’s recommendation. Either complainant or 
mailer may file exceptions (with points and authorities in support thereof if de- 
sired) to the Hearing Examiner’s findings and recommended decision or to any 
part thereof, or may request a modification of said decision. The exceptions shall 
be in writing in triplicate; shall be addressed to the General Counsel, Post Office 
Department, Room 3226, Washington 25, D. C.; and a copy shall be simulta- 
neously served upon the opposing party. Exceptions by complainant must be 
made within 5 days after the making of the Hearing Examiner’s findings and 
recommended decision. Exceptions by the mailer must be filed within 5 days of 
the Hearing Examiner’s decision. Failure to file within the prescribed period 
shall not be excused except for substantial reasons. Otherwise exceptions will 
not be considered. 

§ 203.15 Departmental decision. The Departmental decision of the General 
Counsel will be in writing and will be promptly rendered and served upon the 
parties and the postmaster. 

§ 203.16 Record of proceeding; maintenance and inspection. Pleadings, exhibits, 
testimony, briefs, decisions and orders in each case shall be incorporated and 
maintained as a permanent record by the Docket Clerk, Office of Chief Hearing 
Examiner, and shall be subject to inspection by any party to the proceeding or 
by any other person who files a written request with the General Counsel to 
inspect such record and shows a substantial reason therefor. 

§ 203.17 Formal proceedings; limitations. The proceedings shall be applicable 
only to cases where the matter offered for mailing shall be of substantial value 
or quantity; or the question of whether the matter may be mailed is not well 
settled by Departmental precedents of long standing or by decisions of the 
United States Courts. 

Aspe McGrecor Gorr, 
General Counsel. 
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